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Supreme Court of the District of Columbia 


Edward P. Mertz, plaintiff 


vs. 

Andrew W. Mellon, Secretary of the Treasury, David 
H. Blair, Commissioner of Internal Revenue, (Jalen L. 
Tait, Collector of Internal Revenue, defendants 


N^o. 4 < 4«M 
In ecjuity. 


United States of America, 

Disti^t of Colmnhm^ ss: 

Be it remembered that in the Supreme Court of the District of 
Columbia, at the city of Washington, in said District, at the times 
hereinafter mentioned, the following papers were tiled and proceed¬ 
ings had in the above-entitled cause, to wit— 

1 In the Supreme Court of the District of Columbia 

Filed Sep. 19, 1927 


Edward P. Mertz, plaintiff 

V. 


Andrew W. Mellon, Secretary of the 
Treasury, David H. Blair, Commissioner 
of Internal Revenue, Galen L. Tait, Col¬ 
lector of Internal Revenue, defendants 


47450. 


In equity. 


Bill of complaint 

To the, Supreme Court of the DistHct of Columbia: 

Plaintiff states as follows: 

1. The jdaintiff is a citizen of the United States and a resident 
of the District of Columbia, and brings this suit in his own right. 

2. The defendant, Andrew W. Mellon, is a citizen of the United 
States and a resident of the District of Columbia, and is Secretary 
of the Treasury of the United States, and is sued in his official 
capacity as such Secretary of the Treasury. 

The defendant David H. Blair is a citizen of the United States, 
a resident of the District of Columbia, and is Commissioner of 
Internal Revenue of the United States, and is sued in his official 
cajiacity as such Commissioner of Internal Revenue. 

2 The defendant Galen L. Tait is a citizen of the United 

States, a resident of Baltimore, Maryland, and is collector 
of internal revenue for the district comprising the State of Mary¬ 
land and the District of Columbia, with division headquarters at 
Washington, D. C., and is sued in his official capacity as such col¬ 
lector of internal revenue. Said three defendants are charged with 
the administration of the internal revenue laws of the United States. 

3. Plaintiff states that this suit arises under the Constitution 
and laws of the Untied States, and involves the validity, con¬ 
struction, application, and enforcement of the internal revenue laws, 
with more particular reference to the limitations therein upon the 
collection oi income taxes; 
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4. That he filed an income-tax return for the year 11)20 with the 
collector of internal revenue at Baltimore, Maryland, on March 15, 
1921, which return indicated no taxable net income and no tax 
liabilitv for that vear; 

5. That in December, 1921, the Commissioner of Internal Revenue 
caused an assessment of $l(),fi()0.89 to be made against plaintiff, and 
that the collector thereafter demanded payment of said amount; that 
on or about February 10, 1922, ])laintiff filed with the collector an 
abatement claim requesting abatement of said assessment; 

G. That after the filing of said abatement claim the commissioner 
caused a further investigation to In* made, and by letter dated May 
22, 1925, notified plaintiff that there was an overassessment of the 
tax for 1920 in the amount of $1,009.81, and planted GO davs in 
which to appeal from this findin<r to the United States Board of Tax 
A}) pea Is; 

T. That within said GO days an a])])eal was taken from said letter 
to the United States Board of Tax Appeals, and that after due hear¬ 
ing; and consideration the board, on ^Iarch 9, 1927, i)romul<rated its 
final order of redetermination, which as follows: 
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United States Ifoard of Tax Ap})eals, Washington 


Edward P. Mertz, petitioner 

Commissioner of Internal Revenlt 

respondent 


/Docket No. 5G95 


Order of redetermination 


Pursuant to the board's findings of fact and opinion promulgated 
November 80, 192G, it is 

Ordered and decided that, upon redetermination, the tax assessed 
for 1920 is $lG.G00.iS9: the amount of tax paid, none; the correct tax 
liabilitv is $G,588.07, which amount is unjiaid. The deficiency for 
1921 is $24.82. 

(Signed) Charles M. Trammell, 
Member, United States Board of Tax Appeals. 

Dated. Washington, 1). C., March 9, 1927. 

A true copy: 

(Teste) B. D. O ample. 

Clerk, U. S. Board of Tax Appeals. 

[Official seal of I’iiite«l States 
Bojird of Tux Appeals] 


8. That thereafter the commissioner acquiesced in the board’s find¬ 
ing as to the correct tax liability of $G,588.07 and caused certificate 
of overassessment ^888,218 to be issued to plaintiff showing an over¬ 
assessment of $10,0G7.82, and that this amount of the original assess¬ 
ment has been abated; 

9. That subsequent to the board’s final order of redetermination 
he received no formal notice and demand for payment of the tax 
liability until the latter part of August, 1927, when Deputy Collector 
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W. P. Burdine, working out of division headquarters of the collector 
at Washington, I). C., notified plaintilF that a distraint warrant 

4 had been placed in his hands tor the collection of said tax and 
that unless the same was j)aid })roinptly he would proceed to 

distrain against plaintiff's property and seize and sell enouj^ht thereof 
to satisfy said warrant; 

10. That the Commissioner of Internal lleveune has here¬ 
tofore allowed overassessments of income tax to })laintiff‘ for 
the year 1017 in the amount of $1,714.08, for the y<^‘Ri’ IfflO in 
the amount of $400.fi(), for the year 1022 in the amount of $110.42, 
which said overassessments and overj)ayments totalinir $2,825.00 have 
not been refunded to ])laintitF, and that the commissioner and the 
collector have withheld said refunds and have offset them against 
the additional tax claimed for 1020; that the net |)ayment now 
claimed by the collector for 1020 is therefore $4,208.00 and that the 
interest tliereon claimed by the collector is $1,874.52, resulting in 
a total amount now demanded upon said distraint warrant of 
$5,582.52; 

11. That the amount of interest set forth in said distraint war¬ 
rant of $1,874.52 and now demanded by the collector is erroneous 
and excessive for the reason that the collector has failed to compute 
and allow as a set-off' the interest payable to plaintiff upon said 
overassessments according to law; that the interest to which plain¬ 
tiff is entitled upon the overassessment for 1917 is approximately 
$475.00, upon tlie overas.sessment for 1919 approximately $75.00, and 
upon the overassessment for 1922 approximately $20.00, all of which 
makes a total of $570.00, which in any event should be deducted 
from the amount now demanded by the collector; 

12. That section 250(d) of Title II of the revenue act of 1921 
provides as follows: 

“ and no suit or proceeding for the collection of any such taxes due 
under this act or under i)rior income, excess-profits, or war-profits 
tax acts * * * shall be begun, after the expiration of five years 

after the date when such return was filed. 

5 18. That the revenue act of 1924 was enacted and went 
into effect on June 2, 1924; that section 1100 (a) of said act 

repealed Title II of the revenue act of 1921 effective as of January 
1, 1924, but that section 1100 (b) of the 1924 act provides as follows: 

The ])arts of the revenue act of 1921 which are repealed by this 
act shall (excej:)t as provided in sections 280 and 816 and except as 
otherwise s|)ecifically provided in this act) remain in force for the 
assessment and collection of all taxes inn)osed by such act, * * ♦ 

and for the assessment and collection, to the extent provided in the 
revenue act of 1921, of all taxes imposed by prior income, war- 
profits, or excess-pro fits tax acts.” ' 

14. That section 280 of the revenue act of 1924 referred to in 
section 1100 (b) of said act which reads as follows: 

"‘If after the enactment of this act the Commissioner determines 


that any assessment should be made * * does not apply to the 

case at bar for the reason that the assessment was made against 
plaintiff in December, 1921, and prior to the enactment of the rev¬ 
enue act of 19‘24; 
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15. That section :U(> of the revenue act of 10^4 referred to in 
section 1100 (b) of said act api)lies only to estate taxes and there¬ 
fore has no application to the case at bar; 

10. That tliere are no other siH'cilic provisions in the revenue act 
of 1024 which would nullify the elfect and provisions of section 
1100 (b) of said act as pertaining to the case at bar; 

IT. That .section 250 (d) of the revenue act of 1021 (pioted above 
is still in etl'ect aiul is the law with respect to the collection of the 
tax a.sse.ssed against j)laintitl‘ in December. 1021. under the provisions 
of said revenue act of 1021. and that under the provisions thereof 
no suit or di.straint proceeding (‘an lx* instituted or be^uii after the 
expiration of live years after March 15. 1021, the date on which 
})laintitl‘'s I'eturn was tiled. 

G IS. 4'hat th(* live-year })eriod within which the commissioner 

and the collector minht lawfully collect said tax expired on 
March 15. 102G; that defendants were mindful of this fact, and on 
fJuly 17, 102G. def(*ndant (ial(*n L. 4'ait wi-ote plaintilf a letter reipiest- 
inir him to ex(‘cute a tax-collection waiver extending the pei'iod in 
wlVich to collect the as.'es>ment for 1020 to December Gl. 1021); that 
a^ain on December 4. 102G, def(*ndant (ialen L. Tait wrote to })lain- 
titf re(juestin<r him to ex(‘cute a coll(*ction waiver foi‘ the 1020 assess¬ 
ment extendi?!^ the pt'iiod in which to collect same to D(*cember .‘U, 
102S; that j)laintilf refu.'-ed to execute said coil(*ction waiveis and 
has never si<xn(*d oi’ (‘xecuted any collection waiver extendiiiir the 
statutory j)eriod provided by law for the collection of said asses.s- 
ment for 1020; 

10. That section HOG (a) of the revenue act of 102() provides as 
follows: 

“ The bar of the statute of limitations ajiainst the United States 
in respect of any internal revenue tax shall not only oi)erate to bar 
the renu*dv, but shall extiimuish the liabilitv." 

20. That the revenue act of 102() was a})])roved and went into 
effect on February 2G. 102G, and that this date was prior to the 
expiration of the five-year period within which the Uommissioner 
and the collector had authority to collect the assessment ajiainst 
plaintiff for 1920; that by virtue of said section HOG (a) of the 
192G act the liability of plaintiff for any part of the assessment for 
1920 Avas extin<ruished on March 15. 192G, and that no part of same 
is now lewdly collectible either by distraint, suit, or other proceeding; 

21. That since .*^aid liability is extinguished as aforesaid there is 
no tax and that the prohibition against injunctive proceedings pro¬ 
vided in R. S. 3224 does not apply; that the collector is not distrain¬ 
ing for the collection of a tax, because the liability is extin- 

7 guished as aforesaid, but that he is resorting to distraint 
proceedings in order to take from plaintiff property in the 
guise of a tax, which proceeding is unwarranted, unlawful, and 
unconstitutional; 

22. That the distraint proceedings of the collector, if permitted, 
will deprive plaintiff of property without due process of law as 
guaranteed by the fifth amendment to the Con.stitution of the United 
States; 
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23. That he has no remedy at law which is plain, adequate, and 
complete, and is without remedy save in a court of equity, as there is 
no way in which the matter can be brought into a court of law at this 
time, and further that plaintitf is about to sulfer irreparable injury 
and will suffer irreparable injury unless its prayer herein be ‘rranted, 
for tlie reason that if the collector is permitted to seize and sell his 
property or if j)laintilf is forced to pay said demand in order to avoid 
such seizure and sale, ])laintiff will then be deprived of tlie use and 
benefit of said j)roperty or money for an indefinite period of time and 
will be com})elled to incur the exi)ense of a proceeding in court for 
the recovery of said money or property unlawfully taken after being 
subjected to those vexatious delays attendant upon filing and prosecu¬ 
tion of refund claims under the law, and there is no provision in law 
for him to recover damages or interest. 

Praver 


Wherefore j)laintilf, being without remedy in the premises except 
in a court of e(iuity, i)rays: 

1. That writs of sub|)(ena issue direct to each and every of the 
defendants, commanding them to appear and make full, true, and 
complete answer to this the plaintiff’s bill of complaint but not under 

oath, their, and the answer of each of them under oath being 
8 expressly waived, and to abide by and perform such order or 
decree as the court may make in the premises; 

2. That a temi)orarv restraining order may be issued restraining 
the defendants an;! each of them, their agents, deputies, assistants, 
servants, and rej)resentatives, from distraining against or seizing and 
selling any of plaintiff's property or otherwise enforcing or attempt¬ 
ing to enforce said distraint warrant or effecting in anv wav the 
collection of said assessment against plaintiff for the year 1920 or any 
part thereof; 

3. That upon final hearing of this cause the court order, adjudge, 
and decree: 

(a) That defendants be perpetually enjoined from collecting said 
assessment against j)laintiff for 1920 or any part thereof; 

(b) That defendants be ordered to return to ])laintiff any money or 
property which they may have seized or taken under said distraint 
warrant, and that they be ordered to deliver over to plaintiff the 
refunds now due plaintiff for the years 1917, 1919, and 1922 as afore¬ 
said, together with interest thereon as provided by law, which refunds 
said defendants are holding and applying as set-offs against said 
assessment for 1920; 

(c) That plaintiff have such other further and general relief as 
the nature of the case may require and the court may deem just and 
proper in the premises. 

Edward P. Mertz, 

Fluintiff. 

Mathews & Trimble, 

' Attorneys for Plaintiff. 

By J. C. Trimble. 

Of counsel: 

Geo. E. H. Goodner. 
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9 Affidavit 
District of Columbia, ss. 

Edward P. Mertz, of lawful a^e, bein<r fii'st duly sworn, on his 
oath, says that he is the plaintili* in the forej^oin*^ cause, that he has 
read the fore^oinj; bill of complaint and knows the facts stated 
therein to be true except those facts which are stated to be upon 
infoiiuation and belief, and those he believes to be true. 

AlHant further staters that he verily believc*s that, unless restrained, 
the defendants, throu<rh the aforesaid dejiuty collector or otherwise, 
will proceed to seize and sell plaintiff’s property in order to enforce 
the jjaynient of an assessment, the liability for which is extinj^uished 
by the bar of the statute of limitations, and that plaintiff is without 
other adequate remedy than in this court. 

Edward P. Mektz. 

Subscribed and swoin to before me this 19th dav of Seiitember, 
1927. 

[seal.] Florence M. Stephenson, 

Notanj Public. 

^ly c’om. expires Al )r. 28, 1981. 

10 Motion to dismiss 


Fih‘d Sejit. 27, 1927 

:4c :ic :(c 4c 4c 4c j|( 

Now comes the defendants Andrew W. Mellon, Secretary of the 
Treasury, and David H. Blair, Commissioner of Internal Revenue, 
by Peyton Gordon. I nited States Attorney in and for the Di.strict 
of Columbia, their attorney, and move to dismiss the petition filed 
iierein and for grounds thereof say: 

1. Plaintiff has a plain, adequate, and complete remc‘dy at law. 

2. Section 8224 of the Revised Statutes of the United States 
prohibits the maintainin<<^ in any court of a suit for the purpose of 
restraining the a.ssessment or collection of a Federal tax. 

8. The petition sets forth no facts, which if true, would entitle 
the plaintiff to the relief prayed for in a court of equity. 

Peyton (iordon. 

United States Attorney., 

Leo a. Rover, 

As.nstant United States Attorney^ 

Ciias. T. Hendler, 

Special Attorney^ Internal Revenue., 
Attorneys for Defendants., Mellon and Blair. 

11 Motion to quash attempted sei'mce of subpoena and copy of 
)ule to show cause on Galen L. Tail., United States collector 
of internal revenue for the district of Mainjland. 

Filed Sept. 27, 1927 

4c 4c 4c 4c 4c 4i 4c 

Now comes Galen L. Tait, United States collector of internal reve¬ 
nue for the district of Maryland, and appearing specially by his 
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attorney Peyton Gordon, United States Attorney in and for the 
District of Columbia, for the purpose of this motion and none other, 
and moves that the attempted service upon him of the subpoena to 
answer the bill of complaint filed herein and copy of the rule to 
show cause served by the United States marshal in and for the Dis¬ 
trict of Columbia on September 20, A. D. 1927, by serving same on 
H. K. Powell, deputy collector of internal revenue for the district 
of Maryland, be quashed and held of no effect, and for grounds 
thereof says: 

(1) That personal service upon the said Galen L. Tait, collector of 
internal revenue for the district of Maryland and a resident of the 
city of Baltimore, State of Maryland, can not be had by serving the 
said H. K. Powell, deputy collector of internal revenue Tor the district 

of Marvland and a resident of the District of Columbia. 

« 

12 (2) That personal service of process on the said Galen L. 

Tait is requisite and necessary to give this court jurisdiction 

over him. 

(3) That the said H. K. Powell, deputy collector of internal reve¬ 
nue, has no authority to accept service for the said Galen L. Tait, 
collector of internal revenue for the district of Marvland. 

Peyton Gordon, 

United States Attorney^ 

Leo a. Ro\t:r, 

Assistant United States Attorney^ 

CiiAs. T. Hendler, 

Special Attorney^ Bureau of Internal Revenue^ 

Attorneys for Galen L. Tait^ Collector of 
Internal Revenue^ appearing specially, 

13 Memorandum an. suhnvission. after hearing of a motion to dis¬ 

miss the hill of complaint made on behalf of the defendants 
Mellon, and Blair and a motion to quash the service of 
process on the defendant Tait 

Filed Jan. 20, 1928 

The bill of complaint in this case seeks injunctive relief against the 
execution of a distraint proceeding or warrant by the defendant Tait, 
as collector of internal revenue, to secure the payment of an alleged 
income tax for the year 1920 and to secure a refund for an alleged 
overassessment of income tax allowed by the defendant Blair for the 
years 1917, 1919. and 1922, said overassessments totalling $2,325.06, 
which the defendants Blair and Tait have withheld but undertake to 
offset them against the alleged tax claimed for the year 1920. The 
controversy has existed since the income tax return for the year 1920, 
by the plaintiff, the controversy taking place before the defendant 
Blair and the Board of Tax Appeals and the defendant Tait, as col¬ 
lector, a controversy which continued until the filing of the present 
bill on September 19th last. The Board of Tax Appeals made a very 
substantial reduction of the assessment originally made by the de¬ 
fendant Blair, as Commissioner of Internal Revenue. The original 
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assessment by said defendant was for $16,000.89. On appeal to the 
Board of Tax Appeals this assessment was cut down or reduced to 
$6,533,07, and as apiinst this amount the defendant Blair ^ave the 
plaintiff credit for the allowed overassessments mentioned 
14 above, by this process reducinjr the princi])al of the alleged 
tax to $4,208, to which is added interest of $1,374.52, and it is 
for the total of these two sums that the distraint warrant or distraint 
proceedings have been commenced, and it is to be observed that the 
amount thus claimed is for the alleged tax said to Ik‘ due by the plain¬ 
tiff for the tax year of 1920. 

Ihior to an act of C’ongress, enacted February 2(), 1926, there was a 
statute of limitations operating uj)on tlie collection of an income tax. 
As to the said tax the bar of the statute became comi)lete, in this 
case, on March 15. 1926. 4’he bill of complaint alleges that twice the 
defendant collector sought to .secure from the ])laintiff a waiver of 
the defense of limitations, the fii'st time on duly 17, 1926, and again 
on December 4, 192(>, but the |)laintiff refused to execute such waiver. 

The Act of Coniness of Februarv 26, 1926, is in the following 
language: 

*• the bar of the statut(‘ ol‘ limitations against the United States in 
respect of any Internal Revenue tax shall not only operate to bar the 
remedy, hut ,sh(tfl ed-tin(/uf,sh the tfubi/itf/.'- (Italics supplied.) 

It seems clear to the court that this enactment wiped out completely 
the tax against the plaintiff for the yeai' 1920, wliatever the coiuect 
amount of that tax may have been, and this being so, the threatened 
di.straint is intended to collect that which has no existenc(‘. It is not, 
it seem.s to the couit. an attem])t meiely to collect a tax alleged to be 
illegal, but it has no existence at all since the enactment of the act of 
Februarv 26, 1926. It is familiar law that statutes of limitations 
go to the remedv onlv and mav be waived or not bv a liartv in whose 
favor the limitations may operate in a given case, but here we have 
the Congre.ss extinguishing or wiping out completely a tax claimed 
that may, theretofore, have existed in favor of the (iovernment. 
This being .^o. the court is of o])inion that section 3224 of the Revised 
Statutes does not, and was not intended to, oj^erate as a bar to in¬ 
junctive relief against a threatened seizure of a citizen's property 
for a claim that has no existence whatsoever. It seems to the court 


that it presents a case when the ecpiitable ]K)wers of the court can be 
invoked to prevent the taking of the j^roperty of a citizen under such 
circumstances, and that, therefore, the ])ending motion to dismiss the 
bill ought to be overruled. 

The motion of the defendant Tait to quash the service of process, 
in the opinion of the court, should also be overruled. The jurisdic¬ 
tion of the defendant Tait, as collector of internal revenue, includes 
the District of Columbia, and here is maintained, by him, a division 
headquarters in charge of a deputy collector, and it is from these 
headquarters and by the said deputy collector that the plaintiff was 
notified of the issuance of the distraint warrant. The subpoena 
issued against the defendant Tait to answer the bill shows that it was 
served upon Tait, by personally serving, in the District of Columbia, 
Deputy Collector 11. K. Tower, the service taking place on September 
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20th last, the clay following the filin" of the bill of complaint. This 
it seems to the court, was a ^ood service to require the defend- 
15 ant Tait to appear and answer the bill, and for this reason 
the motion to quash that service should be overruled. 

This case was very thoroughly briefed on behalf of the plaintiff 
and the defendants Mellon and Blair, thou<rh no brief was sub¬ 
mitted on behalf of the defendant Tait, and practically nothing was 
ur^ed in the briefs filed with respect to the pending motion to quash. 

The ^reat ])ressure upon the court’s time forbids the statement of 
any further reasons or considerations leadin<r to the conclusions above 
stated. 

The court will, on notice to the defendants, settle and sipi an 
approju'iate order ^ivin^ effect to the determination reached, as above 
set forth. 

F. L. SiDDONs, Justice. 

IG Injunction pendente lite 

Filed Feb. 18, 1028 

******* 

This cause coming on to be heard upon the bill of complaint and 
the rule to show cause issued thereon, the motion of defendants 
Mellon and Blair to dismiss the bill, and the motion of the defendant 
Tait to (plash the service made upon him, and having been duly 
argued by counsel for both sides and considered by the court. 

It is this 13th day of February, A. D. 1028, adjudged, ordered, and 
decreed that the motion to dismiss the bill and the motion to quash 
the service for want of j)roper service be, and the same hereby are, 
overruled, and that the defendants, their agents, deputies, assistants, 
and representatives be, and they herebv are, enjoined pendente lite 
from tlistraining against, seizing, or selling any of plaintiff's prop¬ 
erty or otherwise enforcing or attempting to enforce any distraint 
warrant or effecting, in any way, the collection of any income taxes 
alleged to be due from the plaintiff for the year 1920; provided, 
that the plaintiff execute an indemnity with surety, approved by the 
court, in the maximum penalty of $6,500.00, conditioned as required 
by law. 

F. L. SiDDONS, 
Associate Justice. 

From so much of the foregoing decree as grants a temporary in¬ 
junction the defendants note an appeal in open court. 

F. L. SiDDONS, 
Associate Justice. 

17 Assignments of en’or 

Filed Mar. 8, 1928 

Now come the defendants in the above-entitled cause and assign 
as error the following: 
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1. The court erred in holding that collection of the income taxes 

assessed apiinst the j)laintiff mr the year was barred at the 

time of the filing of the hill of complaint, and that subdivision (a) 
of section HOG extin^ruished the plaintitf's liability therefor. 

2. The court erred in holding that service upon Deputy Collector 
A. II. Tower within the District of Columbia of process issued 
against the defendant Tait was a ^ood service and recpiired the 
defendant Tait to appear and answer the bill. 

3. The court erred in overruling the motion to dismiss the bill and 
in ^rantin^ a temporary injunction. 

4. The court erred in overruling the motion to (juash the at¬ 
tempted service of process on the defendant Tait and recpiiring 
him to appear and answer tlie bill. 

5. The court erred in holding that section 3224 of the Revised 
Statutes, which provides that no suit for the ])urpose of restrain¬ 
ing the assessment and collection of any tax in any court " does 
not apply. 

Peyton Ciordon, 

United States Attarneij^ 

Leo a. Rover, 

Assistant United States Attorney^ 

Attorneys for the defendants. 

18 De Sly nation of record 

Filed March 8, 1928 

******* 

The clerk of the court will please include in the transcript of record 
for the Court of Appeals the following: 

1. Bill of complaint. 

2. Motion to dismiss. 

3. Motion to (piash attempted service. 

4. Opinion of Mr. Justice Siddons. 

5. Injunction pendente lite. 

6. Assignments of error. 

7. This designation. 

Peyton Oordon, 

United States Attorney^ 

Leo a. Rover, 

Assistant United States Attorney. 

Attorneys for the defendants. 

19 Supreme Court of the District of Columbia 

United Stati>> of America, 

District of Coluvibia. ss: 

I, Frank E. Cunningham, clerk of the Supreme Court of the 
District of Columbia, hereby certify the foregoing pages, numbered 
from 1 to 18, both inclusive, to be a true and correct transcript of the 
record, according to directions of counsel herein filed, copy of 
which is made part of this transcript, in cause No. 47450 in equity, 
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wherein Edward P. Mertz is plaintiff and Andrew AV. Mellon, Secre¬ 
tary of the Treasury, et al. are defendants, as the same remains upon 
the files and of record in said court. 

In testimony whereof I hereunto subscribe my name and affix the 
seal of said court, at the city of AVashinj^ton, in said District, this 
IGth day of March, 1928. 

[seal.] Frank E. Cunningham, Clerk. 

(Indorsement on cover:) District of Columbia Supreme Court. No. 
4THT. Andrew AA". Mellon, Secretary of the Treasury, David H. 
Plair, Commissioner of Internal Revenue, et al., appellants, vs. 
Edward P. Mertz. Court of Appeals, District of Columbia. Filed 
Mar. 19, 1928. Henry AA". Hodges, clerk. 
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Supreme Court of the District of Columbia 

. Edward P. Mertz, plaintiff 

vs. 

Andrew W. Mellon, Secretary of the Treasury, David 
H. Blair, Commissioner of Internal Revenue, Galen L. 

Tait, Collector of Internal Revenue, defendants 

United States of America, 

District of Colurribia^ ss: 

Be it remembered that in the Supreme Court of the District of 
Columbia, at the city of Washin^on, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had in the above-entitled cause, to wit— 


No. 47450. 
In equity. 


1 In the Supreme Court of the District of Columbia 

Filed Sep. 19, 1927 
Edward P. Mertz, plaintiff 

V. 

Andrew W. Mellon, Secretary of the t 

Treasury, David H. Blair, Commissioner equity, 

of Internal Revenue, Galen L. Tait, Col-[ 
lector of Internal Revenue, defendants 


Bill of complaint 

To the Supreme Court of the District of Colv/mhia: 

Plaintiff states as follows: 

1. The plaintiff is a citizen of the United States and a resident 
of the District of Columbia, and brings this suit in his own right. 

2. The defendant, Andrew W. Mellon, is a citizen of the United 
States and a resident of the District of Columbia, and is Secretary 
of the Treasury of the United States, and is sued in his officiid 
capacity as such Secretary of the Treasury. 

The defendant David H. Blair is a citizen of the United States, 
a resident of the District of Columbia, and is Commissioner or 
Internal Revenue of the United States, and is sued in his official 
capacity as such Commissioner of Internal Revenue. 

2 The defendant Galen L. Tait is a citizen of the United 

States, a resident of Baltimore, Maryland, and is collector 
of internal revenue for the district comprising the State of Mary¬ 
land and the District of Columbia, with division headquarters at 
Washington, D. C., and is sued in his official capacity as such col¬ 
lector of internal revenue. Said three defendants are charged with 
the administration of the internal revenue laws of the United States. 

3. Plaintiff states that this suit arises under the Constitution 
and laws of the Untied States, and involves the validity, con¬ 
struction, application, and enforcement of the internal revenue laws, 
with more particular reference to the limitations therein upon the 
collection oi income taxes; 
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4. That he filed an income-tax return for the year 1920 with the 
collector of internal revenue at Baltimore, Maryland, on March 15, 
1921, which return indicated no taxable net income and no tax 
liability for that year; 

5. That in December, 1921, the Commissioner of Internal Revenue 
caused an assessment of $16,600.89 to be made against plaintiff, and 
that the collector thereafter demanded payment of said amount; that 
on or about February 10, 1922, plaintiff filed with the collector an 
abatement claim requesting abatement of said assessment; 

6. That after the filing of said abatement claim the commissioner 
caused a further investigation to be made, and by letter dated May 
22, 1925, notified plaintiff that there was an overassessment of the 
tax for 1920 in the amount of $1,009.31, and wanted 60 days in 
which to appeal from this finding to the United States Board oi Tax 
Appeals; 

7. That within said 60 days an appeal was taken from said letter 
to the United States Board of Tax Appeals, and that after due hear¬ 
ing and consideration the l)oard, on March 9, 1927, promulgated its 
final order of redetermination, which as follows: 

3 United States Board of Tax Appeals, Washington 

Edward P. Mertz, petitioner 1 
V8» I 

Commissioner of Internal Re\’enue 

respondent J 

Order of redetermination 

Pursuant to the board’s findings of fact and opinion promulgated 
November 30, 1926, it is 

Ordered and decided that, upon redetermination, the tax assessed 
for 1920 is $16,600.89; the amount of tax paid, none; the correct tax 
liability is $6,533.07, which amount is unpaid. The deficiency for 
1921 is $24.32. 

(Signed) Charles M. Trammell, 
Meviber, United States Board of Tax Appeals. 

Dated, Washington, D. C., March 9, 1927. 

A true copy: 

(Teste) B. D. Gamble, 

Clerk., U. S. Board of Tax Appeals. 

[Official seal of United States ' 

Board of Appeals] 

8. That thereafter the commissioner acquiesced in the board’s find¬ 
ing as to the correct tax liability of $6,533.07 and caused certificate 
of overassessment #333,213 to be issued to plaintiff showing an over¬ 
assessment of $10,067.82, and that this amount of the original assess¬ 
ment has been abated; 

9. That subsequent to the board’s final order of redetermination 
he received no formal notice and demand for payment of the tax 
liability until the latter part of August, 1927, when Deputy Collector 
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W. P. Burdine, working out of division headquarters of the collector 
at Washington, D. C., notified plaintiff that a distraint warrant 

4 had been placed in his hands tor the collection of said tax and 
that unless the same was paid promptly he would proceed to 

distrain against plaintiff’s property and seize and sell enought thereof 
to satisfy said warrant; 

10. That the Commissioner of Internal Reveune has here¬ 
tofore allowed overassessments of income tax to plaintiff for 
the year 1917 in the amount of $1,714.98, for the year 1919 in 
the amount of $490.66, for the year 1922 in the amount of $119.42, 
which said overassessments and overpayments totaling $2,325.06 have 
not been refunded to plaintiff, and that the commissioner and the 
collector have withheld said refunds and have offset them against 
the additional tax claimed for 1920; that the net payment now 
claimed by the collector for 1920 is therefore $4,208.00 and that the 
interest thereon claimed by the collector is $1,374.52, resulting in 
a total amount now demanded upon said distraint warrant of 
$5,582.52; 

11. That the amount of interest set forth in said distraint war¬ 
rant of $1,374.52 and now demanded by the collector is erroneous 
and excessive for the reason that the collector has failed to compute 
and allow as a set-off the interest payable to plaintiff upon said 
overassessments according to law; that the interest to which plain¬ 
tiff is entitled upon the overassessment for 1917 is approximately 
$475.00, upon the overassessment for 1919 approximately $75.00, and 
upon the overassessment for 1922 approximately $20.00, all of which 
makes a total of $570.00, which in any event should be deducted 
from the amount now demanded by the collector; 

12. That section 250(d) of Title II of the revenue act of 1921 
provides as follows: 

“ and no suit or proceeding for the collection of any such taxes due 
under this act or under prior income, excess-profits, or war-profits 
tax acts * * * shall be begun, after the expiration of five years 

after the date when such return was filed. 

5 13. That the revenue act of 1924 was enacted and went 
into effect on June 2, 1924; that section 1100 (a) of said act 

repealed Title II of the revenue act of 1921 effective as of January 
1, 1924, but that section 1100 (b) of the 1924 act provides as follows: 
“ The parts of the revenue act of 1921 wdiich are repealed by this 
act shall (except as provided in sections 280 and 316 and except as 
otherwise specifically provided in this act) remain in force for the 
assessment and collection of all taxes imposed by such act, ♦ ♦ ♦ 

and for the assessment and collection, to the extent provided in the 
revenue act of 1921, of all taxes imposed by prior income, war- 
profits, or excess-profits tax acts.” ' 

14. That section 280 of the revenue act of 1924 referred to in 
section 1100 (b) of said act which reads as follows: 

“ If after the enactment of this act the Commissioner determines 
that any assessment should be made * * does not apply to the 

case at bar for the reason that the assessment was made against 
plaintiff in December, 1921, and prior to the enactment of the rev¬ 
enue act of 1924; 
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15. That section 316 of the revenue act of 1924 referred to in 
section 1100 (b) of said act applies only to estate taxes and there¬ 
fore has no application to the case at bar; 

16. That there are no other specific provisions in the revenue act 
of 1924 which would nullify the effect and provisions of section 
1100 (b) of said act as pertaining to the case at bar; 

17. That section 250 (d) of the revenue act of 1921 quoted above 
is still in effect and is the law with respect to the collection of the 
tax assessed ajjainst plaintiff in December, 1921, under the provisions 
of said revenue act of 1921, and that under the provisions thereof 
no suit or distraint proceeding can be instituted or be"un after the 
expiration of five years after March 15, 1921, the date on which 

plaintiff's return was filed. 

6 18. That the five-year period within which the commissioner 
and the collector mi^ht lawfully collect said tax expired on 

March 15, 1926; that defendants were mindful of this fact, and on 
July 17, 1926, defendant Galen L. Tait wrote plaintiff a letter request¬ 
ing him to execute a tax-collection waiver extendin<; the period in 
w'hich to collect the assessment for 1920 to December 31, 1926; that 
a^ain on December 4, 1926, defendant Galen L. Tait wrote to plain¬ 
tiff requestinjjj him to execute a collection waiver for the 1920 assess¬ 
ment extending the period in which to collect same to DecemlK*r 31, 
1928; that plaintiff refused to execute said collection waivers and 
has never signed or executed any collection waiver extending the 
statutory period provided by law for the collection of said assess- 
ment for 1920; 

19. That section 1106 (a) of the revenue act of 1926 provides as 
follows: 

“ The bar of the statute of limitations against the United States 
in respect of any internal revenue tax shall not only operate to bar 
the remedy, but shall extinguish the liability.” 

20. That the revenue act of 1926 was approved and went into 
effect on February 26, 1926, and that this date was prior to the 
expiration of the five-year period within which the Commissioner 
and the collector had authority to collect the assessment against 
plaintiff for 1920; that by virtue of said section 1106 (a) of the 
1926 act the liability of plaintiff for any part of the assessment for 
1920 w^as extinguished on March 15, 1926, and that no part of same 
is now legally collectible either by distraint, suit, or other proceeding; 

21. That since said liability is extinguished as aforesaid there is 
no tax and that the prohibition against injunctive proceedings pro¬ 
vided in R. S. 3224 does not apply; that the collector is not distrain¬ 
ing for the collection of a tax, because the liability is extin- 

7 guished as aforesaid, but that he is resorting to distraint 
proceedings in order to take from plaintiff property in the 

guise of a tax, which proceeding is unwarranted, unlawful, and 
unconstitutional; 

22. That the distraint proceedings of the collector, if permitted, 
will deprive plaintiff of property without due process of law as 
guaranteed by the fifth amendment to the Constitution of the United 
States; 
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23. That he has no remedy at law which is plain, adequate, and 
complete, and is without remedy save in a court of equity, as there is 
no way in which the matter can be brought into a court of law at this 
time, and further that plaintiff is about to suffer irreparable injury 
and will suffer irreparable injury unless its prayer herein be granted, 
for the reason that if the collector is permitted to seize and sell his 
property or if plaintiff is forced to pay said demand in order to avoid 
such seizure and sale, plaintiff will then be deprived of the use and 
benefit of said property or money for an indefinite period of time and 
will be compelled to incur the expense of a proceeding in court for 
the recovery of said money or property unlawfully taken after being 
subjected to those vexatious delays attendant upon filing and prosecu¬ 
tion of refund claims under the law, and there is no provision in law 
for him to recover damages or interest. 

Prayer 

Wherefore plaintiff, being without remedy in the premises except 
in a court of equity, prays: 

1. That writs of subpoena issue direct to each and every of the 
defendants, commanding them to appear and make full, true, and 
complete answer to this the plaintiff's bill of complaint but not under 

oath, their, and the answer of each of them under oath being 
8 expressly waived, and to abide by and perform such order or 
decree as the court may make in the premises; 

2. That a temporary restraining order may be issued restraining 
the defendants and each of them, their agents, deputies, assistants, 
servants, and representatives, from distraining against or seizing and 
selling any of plaintiff’s property or otherwise enforcing or attempt¬ 
ing to enforce said distraint warrant or effecting in any way the 
collection of said assessment against plaintiff for the year 1920 or any 
part thereof; 

3. That upon final hearing of this cause the court order, adjudge, 
and decree: 

(a) That defendants be perpetually enjoined from collecting said 
assessment against plaintiff for 1920 or any part thereof; 

(b) That defendants be ordered to return to plaintiff any money or 
property which they may have seized or taken under said distraint 
warrant, and that they be ordered to deliver over to plaintiff the 
refunds now due plaintiff for the years 1917, 1919, and 1922 as afore¬ 
said, together with interest thereon as provided by law, which refunds 
said defendants are holding and applying as set-offs against said 
assessment for 1920; 

(c) That plaintiff have such other further and general relief as 
the nature of the case may require and the court may deem just and 
proper in the premises. 

Edward P. Mertz, 

Plaintiff. 

Mathew'S & Trimble, 

' Attorneys for Plaintiff. 

By J. C. Trimble. 

Of counsel: 

Geo. E. H. Goodner. 
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Affidavit 


District of Columbia, ss. 

Edward P. Mertz, of lawful age, being first duly sworn, on his 
oath, says that he is the plaintiff in the foregoing cause, that he has 
read the foregoing bill of complaint and knows the facts stated 
therein to be true except those facts which are stated to be upon 
information and belief, and those he believes to be true. 

Affiant further states that he verily believes that, unless restrained, 
the defendants, through the aforesaid deputy collector or otherwise, 
will proceed to seize and sell plaintiff’s property in order to enforce 
the iiayment of an assessment, the liability tor which is extinguished 
by the bar of the statute of limitations, and that.plaintiff is without 
other adequate remedy than in this court. 

Edward P. Mertz. 


Subscribed and sworn to before me this 19th day of September, 
1927. 


[seal.] 

My com. expires Apr. 28, 1931. 


Florence M. Stephenson, 

Notary Public. 
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Motion to dismiss 


Filed Sept. 27, 1927 

* ♦ « ♦ 4 > * ♦ 

Now comes the defendants Andrew W. Mellon, Secretary of the 
Treasury, and David H. Blair, Commissioner of Internal Kevenue, 
by Peyton Gordon, United States Attorney in and for the District 
of Columbia, their attorney, and move to dismiss the petition filed 
herein and for grounds thereof say; 

1. Plaintiff has a plain, adequate, and complete remedy at law. 

2. Section 3224 of the Revised Statutes of the United States 
prohibits the maintaining in any court of a suit for the purpose of 
restraining the assessment or collection of a Federal tax. 

3. The petition sets forth no facts, which if true, would entitle 
the plaintiff to the relief prayed for in a court of equity. 

Peyton Gordon, 

United States Attorney^ 

Leo A. Rover, 

Assistant United States Attorney., 

Chas. T. Hendler, 

Special Attorney., Internal Revenue^ 
Attorneys for Defendants., Mellon and Blair. 

11 Motion to qyesh attem/pted service of subpoena and copy of 
rule to show cause on Galen L. Tait., United States collector 
of internal revenue for the district of Maryland. 

Filed Sept. 27, 1927 

Now comes Galen L. Tait, United States collector of internal reve¬ 
nue for the district of Maryland, and appearing specially by his 
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attorney Peyton Gordon, United States Attorney in and for the 
District of Columbia, for the purpose of this motion and none other, 
and moves that the attempted service upon him of the subpoena to 
answer the bill of complaint filed herein and copy of the rule to 
show cause served by the United States marshal in and for the Dis¬ 
trict of Columbia on September 20, A. D. 1927, by serving same on 
H. K. Powell, deputy collector of internal revenue for the district 
of Maryland, be quashed and held of no effect, and for grounds 
thereof says: 

(1) That personal service upon the said Galen L. Tait, collector of 
internal revenue for the district of Maryland and a resident of the 
city of Baltimore, State of Maryland, can not be had by serving the 
said H. K. Powell, deputy collector of internal revenue Tor the district 
of Mairland and a resident of the District of Columbia. 

12 (2) That personal service of process on the said Galen L. 
Tait is requisite and necessary to give this court jurisdiction 

over him. 

(3) That the said H. K. Powell, deputv collector of internal reve¬ 
nue, has no authority to accept service for the said Galen L. Tait, 
collector of internal revenue for the district of Maryland. 

Peyton Gordon, 

Umted States Attorney^ 

Leo a. Rovys, 

Assistant United States Attorney^ 

Chas. T. Hendler, 

Special Attorney^ Bureau of Internal Revenue,, 

Attorneys for Galen L. Tait^ Collector of 
Internal Revenue^ appearing specially, 

13 Memorandum on submission after hearing of a motion to dis¬ 

miss the hill of con\/plaint made on behalf of the defendants 
Mellon and Blair and a motion to quash the service of 
process on the defendant Tait 

Filed Jan. 20, 1928 ; 

The bill of complaint in this case seeks injunctive relief against the 
execution of a distraint proceeding or warrant by the defendant Tait, 
as collector of internal revenue, to secure the payment of an alleged 
income tax for the year 1920 and to secure a refund for an alleged 
overassessment of income tax allowed by the defendant Blair for the 
years 1917, 1919, and 1922, said overassessments totalling $2,325.06, 
which the defendants Blair and Tait have withheld but undertake to 
offset them against the alleged tax claimed for the year 1920. The 
controversy has existed since the income tax return for the year 1920, ' 
by the plaintiff, the controversy taking place before the defendant 
Blair and the Board of Tax Appeals and the defendant Tait, as col¬ 
lector, a controversy which continued until the filing of the present 
bill on September 19th last. The Board of Tax Appeals made a very 
substantial reduction of the assessment originally made by the de¬ 
fendant Blair, as Commissioner of Internal Revenue. The original 
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assessment by said defendant was for $16,600.89. On appeal to the 
Board of Tax Appeals this assessment was cut down or reduced to 
$6,533.07, and as against this amount the defendant Blair gave the 
plaintiff credit for the allowed overassessments mentioned 
14 above, by this process reducing the principal of the alleged 
tax to $4,208, to which is added interest of $1,374.52, and it is 
for the total of these two sums that the distraint warrant or distraint 
proceedings have been commenced, and it is to be observed that the 
amount thus claimed is for the alleged tax said to be due by the plain¬ 
tiff for the tax year of 1920. 

Prior to an act of Congress, enacted February 26, 1926, there was a 
statute of limitations operating upon the collection of an income tax. 
As to the said tax the bar of the statute became complete, in this 
case, on March 15, 1926. The bill of complaint alleges that twice the 
defendant collector sought to secure from the plaintiff a waiver of 
the defense of limitations, the first time on July 17, 1926, and again 
on December 4, 1926, but the plaintiff refused to execute such waiver. 

The Act of Congress of February 26, 1926, is in the following 
language: 

‘‘ the bar of the statute of limitations against the United States in 
respect of any Internal Revenue tax shall not only operate to bar the 
remedy, hut shall extinguish the liability^'’ (Italics supplied.) 

It seems clear to the court that this enactment wiped out completely 
the tax against the plaintiff for the year 1920, whatever the correct 
amount of that tax may have been, and this being so, the threatened 
distraint is intended to collect that which has no existence. It is not, 
it seems to the court, an attempt merely to collect a tax alleged to be 
illegal, but it has no existence at all since the enactment of the act of 
February 26, 1926. It is familiar law that statutes of limitations 
go to the remedy only and may be waived or not by a party in whose 
favor the limitations may operate in a given case, but here we have 
the Congress extinguishing or wiping out completely a tax claimed 
that may, theretofore, have existed in favor of the Government. 
This being so, the court is of opinion that section 3224 of the Revised 
Statutes does not, and was not intended to, operate as a bar to in¬ 
junctive relief against a threatened seizure of a citizen’s property 
for a claim that has no existence whatsoever. It seems to the court 
that it presents a case when the equitable powers of the court can be 
invoked to prevent the taking of the property of a citizen under such 
circumstances, and that, therefore, the pending motion to dismiss the 
bill ought to be overruled. 

The motion of the defendant Tait to quash the service of process, 
in the opinion of the court, should also be overruled. The jurisdic¬ 
tion of the defendant Tait, as collector of internal revenue, includes 
the District of Columbia, and here is maintained, by him, a division 
headquarters in charge of a deputy collector, and it is from these 
headquarters and by the said deputy collector that the plaintiff was 
notified of the issuance of the distraint warrant. The subpoena 
issued against the defendant Tait to answer the bill shows that it was 
served upon Tait, by personally serving, in the District of Columbia, 
Deputy Collector H. K. Tower, the service taking place'on September 
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20th last, the day following the filing of the bill of complaint. This 
it seems to the court, was a good service to require the defend- 

15 ant Tait to appear and answer the bill, and for this reason 
the motion to quash that service should be overruled. 

This case was very thoroughly briefed on behalf of the plaintiff 
and the defendants Mellon and Blair, though no brief was sub¬ 
mitted on behalf of the defendant Tait, and practically nothing was 
urged in the briefs filed with respect to the pending motion to quash. 

The great pressure upon the court’s time forbids the statement of 
any further reasons or considerations leading to the conclusions above 
stated. 

The court will, on notice to the defendants, settle and sign an 
appropriate order giving effect to the determination reached, as above 
set forth. 

F. L. SiDDONs, Justice, 

16 Injunction pendente lite 

Filed Feb. 13, 1928 

« 4c « « « ♦ « 

This cause coming on to be heard upon the bill of complaint and 
the rule to show cause issued thereon, the motion of defendants 
Mellon and Blair to dismiss the bill, and the motion of the defendant 
Tait to quash the service made upon him, and having been duly 
argued by counsel for both sides and considered by the court. 

It is this 13th day of February, A. D. 1928, adjudged, ordered, and 
decreed that the motion to dismiss the bill and the motion to quash 
the service for want of proper service be, and the same hereby are, 
overruled, and that the defendants, their agents, deputies, assistants, 
and representatives be, and they hereby are, enjoined pendente lite 
from oistraining against, seizing, or selling any of plaintiff’s prop¬ 
erty or otherwise enforcing or attempting to enforce any distraint 
warrant or effecting, in any way, the collection of any income taxes 
alleged to be due from the plaintiff for the year 1920; provided, 
that the plaintiff execute an indemnity with surety, approved by the 
court, in the maximum penalty of $6,500.00, conditioned as required 
by law. 

F. L. SroooNs, 
Associate Justice. 

From so much of the foregoing decree as grants a temporary in¬ 
junction the defendants note an appeal in open court. 

F. L. SroDONs, 
Associate Justice. 


17 Assignments of error 

Filed Mar. 8, 1928 

Now come the defendants in the above-entitled cause and assign 
as error the following: 
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1. The court erred in holding that collection of the income taxes 
assessed against the plaintiff mr the year 1920 was barred at the 
time of the filing of the bill of complaint, and that subdivision (a) 
of section 1106 extinguished the plaintiff’s liability therefor. 

2. The court erred in holding that service upon Deputy Collector 
A. H. Tower within the District of Columbia of process issued 
against the defendant Tait was a good service and required the 
defendant Tait to appear and answer the bill. 

3. The court eri-ed in oveiTuling the motion to dismiss the bill and 
in granting a temporary injunction. 

4. The court erred in overruling the motion to quash the at¬ 
tempted service of process on the defendant Tait and requiring 
him to appear and answer the bill. 

5. The court erred in holding that section 3224 of the Revised 
Statutes, which provides that “ no suit for the purpose of restrain¬ 
ing the assessment and collection of any tax in any court ” does 
not apply. 

Peyton Gordon, 

United States Attorney^ 

Leo a. Roviai, 

Assistant United States Attorney^ 

Attorneys for the defendamis, 

18 Desigruttion of record 

Filed March 8,1928 

• •••••• 

The clerk of the court will please include in the transcript of record 
for the Court of Appeals the following: 

1. Bill of complaint. 

2. Motion to dismiss. 

3. Motion to quash attempted service. 

4. Opinion of Mr. Justice Siddons. 

5. Injunction pendente lite. 

6. Assignments of error. 

7. This designation. 

Peyton Gordon, 

United States Attorney^ 

Leo a. Rover, 

Assistant United States Attorney^ 

Attorneys for the deferents, 

19 Supreme Court of the District of Columbia 

United States of America, 

District of Colmnbia^ ss: 

I, Frank E. Cunningham, clerk of the Supreme Court of the 
District of Columbia, hereby certify the foregoing pages, numbered 
from 1 to 18, both inclusive, to be a true and correct transcript of the 
record, according to directions of counsel herein filed, copy of 
which is made part of this transcript, in cause No. 47450 in equity, 
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wherein Edward P. Mertz is plaintiff and Andrew W. Mellon, Secre¬ 
tary of the Treasury, et al. are defendants, as the same remains upon 
the files and of record in said court. 

In testimony whereof I hereunto subscribe my name and affix the 
seal of said court, at the city of Washington, in said District, this 
16th day of March, 1928. 

[seal.] . Frank E. Cunningham, Clerk, 

(Indorsement on cover:) District of Columbia Supreme Court. No. 
4737. Andrew W. Mellon, Secretary of the Treasury, David H. 
Blair, Commissioner of Internal Revenue, et al., appellants, vs. 
Edward P. Mertz. Court of Appeals, District of Columbia. Filed 
Mar. 19, 1928. Henry W. Hodges, clerk. 
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In the Court of Appeals of the District 

of Columbia 

J ANUARY Term, 1928 

No. 4737 (Special Calendar) 

Andrew W. Mellon, Secretary of the Treasury, 
David H. Blair, Commissioner of Internal Reve¬ 
nue, Galen L. Tait, Collector of Internal Reve¬ 
nue, appellants 

V. 

Edward P. Mertz, appellee 
BRIEF FOR APPELLANTS 

I 

THE CASE 

This case is before the Court on appeal from a 
decree of the Supreme Court of the District of 
Columbia overruling and denying a motion filed by 
the appellants Mellon and Blair to dismiss the bill, 
denying a motion filed by the appellant Tait to 
quash the attempted service of process upon him, 
and granting a temporary injunction restraining 
the appellants from enforcing collection of Federal 
taxes assessed against the appellee. (Rec. p. 9.) 
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This is a suit filed by Edward P. Mertz, the ap¬ 
pellee (plaintiff below) against Andrew W. Mellon, 
Secretary of the Treasury, David H. Blair, Com¬ 
missioner of Internal Revenue, and Galen L. Tait, 
Collector of Internal Revenue for the District of 
Maryland, appellants (defendants below) to re¬ 
strain the collection of the balance of Federal 
income taxes and interest thereon for the year 1920 
assessed against the appellee, the balance due 
amounting to $5,582.52. The bill also seeks to re¬ 
cover a judgment for certain overassessments of 
taxes for prior years credited against income taxes 
determined to be due for. the year in question. 

Notice of the balance due for the taxes so assessed 
having been served on the appellee by the appellant 
Tait, together with a demand for the payment 
thereof (Rec. p. 2), the appellee on September 9, 
1927, filed a bill for an injunction to restrain col¬ 
lection thereof (Rec. p. 1). 

The appellants Mellon and Blair were person¬ 
ally served, with process and with the rule to show 
cause why an injunction should not issue as prayed, 
and service of process and of the rule to show cause 
was attempted to be served upon the appellant Tait, 
who is a resident of the State of Maryland, by serv¬ 
ice of process and of the rule to show cause upon 
one of his deputies resident in the District of 
Columbia. 

In response to the rule to show cause the appel¬ 
lants Mellon and Blair filed a motion to dismiss 

. 4 
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the bill on the grounds (1) that the plaintiff has 
a plain, adequate, and complete remedy at law; 
(2) that the relief prayed for, an injunction, is in 
contravention of Section 3224 of the Revised Stat¬ 
utes; (3) that the bill of complaint does not state 
a cause of action. A special appearance being en¬ 
tered for the appellant Tait for that purpose only, 
a motion in his behalf was filed to quash the at¬ 
tempted service upon him because (1) personal 
service upon the appellant Tait, a resident of the 
State of Maryland, could not be had by serving one 
of his deputies resident in the District of Columbia; 
(2) that personal service upon the appellant Tait 
was requisite and necessary to give the court below 
jurisdiction; (3) that the deputy upon whom the 
attempted service was made had no authority to 
accept service of process for the appellant Tait. 

The case came on to be heard before Mr. Justice 
Siddons upon the rule to show cause and upon the 
motion of the appellants Mellon and Blair to dis¬ 
miss the bill and that of the appellant Tait to 
quash the attempted service, and the court filed a 
memorandum opinion (Rec. p. 7), and on the 13th 
day of February, 1928, entered a decree overruling 
the motions to dismiss the bill and to quash the at¬ 
tempted service on the appellant Tait and granting 
a temporary injunction restraining the appellants 
from enforcing the collection of any income taxes 
from the appellee for the year 1920 (Rec. p. 9). 

From the decree so entered this appeal is 
prosecuted. 
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II 

STATEMENT OF FACTS 

The facts alleged in the bill of complaint which 
are admitted for the purpose of the motion to dis¬ 
miss (aside from fonnal averments), upon which 
the appellee relies, and which are midisputed, are: 

1. The return of income for the year 1920 was 
filed by the appellee on or about March 15, 1921, 
and indicated no taxable net income and no tax 
liability for that year. (Rec. p. 2.) 

. 2. In December, 1921, the Commissioner of In¬ 
ternal Revenue made an assessment of $16,600.89. 
against the appellee, and thereafter the Collector 
demanded payment thereof. (Rec. p. 2.) 

3. On or about February 10, 1922, the appellee 
filed a claim for the abatement of such assessment. 
(Rec. p. 2.) 

4. Upon consideration of the claim for abatement 
and further investigation, the Commissioner deter¬ 
mined by letter dated May 22, 1925, that there was 
an overassessment in the amount of $1,009.31, and 
notified the appellee thereof and of his right to ap¬ 
peal to the Board of Tax Appeals within sixty days. 
(Rec. p. 2.) 

5. The appellee within proper time appealed to 
the Board of Tax Appeals, and on March 9, 1927, 
that Board promulgated its final order, redetermin¬ 
ing the tax due from the appellee and holding that 
his correct tax liability for the taxable year 1920 
was $6,533.07. (Rec. p. 2.) 
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6. Thereafter the Commissioner acquiesced in 
the finding of the Board of Tax Appeals and abated 
the sum of $10,067.82 of the assessment theretofore 
made. T h ere ie no avcrmont in th e bill that the * 
plainti# exoroiood hio right to appeal to thio Court 
from the deoision of the Board -e f Tax Appcalo, and 
the fact i s that the appellee has not - appealed from 
Bueh - finding of the Bo a r d . In August, 1927, no 
further notice or demand having been served on the 
appellee, a warrant for distraint was placed in the 
hands of a deputy collector to enforce collection of 
the tax. (Eec. pp. 2-3.) 

7. The Commissioner of Internal Revenue 
credited against the amount of the redetermina¬ 
tion certain overassesaments for the years 1917, 
1919, and 1922, totaling $2,325.06, and the net 
amount now claimed by the Collector is $4,208.00, 
together with interest amounting to $1,374.52, re¬ 
sulting in a total of $5,582.52. (Eec. p. 3.) 

8. It is alleged in the bill that the Collector by 
letter requested the appellee on two different oc¬ 
casions to execute waivers, the first extending the 
period for collection to December 31,1926, and the 
other to December 31,1928. (Eec. p. 4.) (These 
averments are wholly immaterial, inasmuch as 
there is no claim made by the appellants that the 
appellee signed any waiver to extend the period for 
collection.) 

After quoting subdivision (d) of section 250 of 

I 

the Revenue Act of 1921 and various provisions of 

98880—28-2 
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the Revenue Acts of 1924 and 1926, it is argumenta¬ 
tively alleged that collection of the tax was barred 
by limitation at the time the bill was filed; that the 
plaintiff’s liability was extinguished by the provi¬ 
sions of subdivision (a) of section 1106 of the Rev¬ 
enue Act of 1926; and that therefore there is no 
tax, and section 3224 of the Revised Statutes does 
not apply. (Rec. pp. 3-4.) (Aside from the ex¬ 
cerpts from the statutes, these are statements of 
conclusions, and are not, of course, admitted by the 
motion to dismiss.) 

Aside from the statement of the conclusion that 
collection of the taxes is barred by limitation, there 
is no statement of fact in the bill, other than the 
inconvenience that may arise from the plaintiff be¬ 
ing deprived of his money and the expense incident 
to a suit to recover back any moneys paid, upon 
which an equity court could base a conclusion that 
the plaintiff would suffer any injury if remitted 
to an action at law. There is no fact set out in the • 
bill, other than the mere bald statement of the con¬ 
clusion that irreparable injury will (result from 
payment of the tax, upon which an equity court 
could base jurisdiction of the bill in this case. 

The bill of complaint was filed and rule to show 
cause thereon issued on the 19th day of September, 
1927. (Rec. p. 1.) 

The returns made of service of the subpoena and 
of the rule to show cause show that it was attempted 
to serve appellant Tait by serving personally H. K. 
Powell, deputy collector. (See addition to printed 
transcript.) 
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III 

ASSIGNMENTS OF ERROR 

1. The court erred in holding that collection of 
the income taxes assessed against the appellee for 
the year 1920 was barred at the time of the filing 
of the bill of complaint, and that subdivision (a) 
of section 1106 extinguished the appellee’s liability 
therefor. 

2. The court erred in holding that service upon 
Deputy Collector H. K. Powell within the District 
of Columbia of process issued against the appellant 
Tait was a good service and required the appellant 
Tait to appear and answer the bill. 

3. The court erred in overruling the motion to 
dismiss the bill and in granting a temporary in¬ 
junction. 

4. The court erred in overruling the motion to 
quash the attempted service of process on the ap¬ 
pellant Tait and requiring him to appear and an¬ 
swer the bill. 

5. The court erred in holding that section 3224 of 
the Revised Statutes, which provides that ‘‘ no suit 
for the purpose of restraining the assessment and 
collection of any tax in any court ” does not apply. 

IV 

THE STATUTES 

Section 3224 of the Revised Statutes: 

No suit for the purpose of restraining the 
assessment or collection of any tax shall be 
maintained in any court. 
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Section 267 of the Judicial Code {36 Slot, 1087, 
1163): 

Suits in equity shall not be sustained in 
any court of the United States in any case 
where a plain, adequate, and complete rem¬ 
edy may be had at law. 

Subdivision^ (a) {k ^ of Section 274 of the 

Revenue Act of 1926 {44 Stat, 9, 55, 56): 

(a) If in the case of any taxpayer, the 
Commissioner determines that there is a de¬ 
ficiency in respect of the tax imposed by this 
title, the Commissioner is authorized to send 
notice of such deficiency to the taxpayer by 
registered mail. Within 60 days after such 
notice is mailed (not counting Sunday as 
the sixtieth day), the taxpayer may file a pe¬ 
tition with the Board of Tax Appeals for a 
redetermination of the deficiency. Except 
as otherwise provided in subdivision (d) or 
(f) of this section or in section 279, 282, or 
1001, no assessment of a deficiency in respect 
of the tax imposed by this title and no dis¬ 
traint or proceeding in court for its collec¬ 
tion shall be made, begim, or prosecuted until 
such notice has been mailed to the taxpayer, 
nor until the expiration of such 60-day pe¬ 
riod, nor, if a petition has been filed with 
the Board, until the decision of the Board 
has become final. Notwithstanding the pro¬ 
visions of section 3224 of the Revised Stat¬ 
utes the making of such assessment or the 
beginning of such proceeding or distraint 
during the time such prohibition is in force 
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may be enjoined by a proceeding in the 
proper court. 

— (h) Pop the purpo s o e of th is title the d a te 
^ which a d e ci s ion of th e- Board b e com ee 
final - AoU be determin e d according to th e 
p g ovi s ions of sec t i on 1005i 

Subdivisions (a) and (b) of Section 277 of the 
Bevemie Act of 1926 (44 Stat. 9, 58): 

Sec. 277. (a) Except as provided in section 
27a— 

* « « « « 

(3) The amount of income, excess-profits, 
and war-profits taxes imposed by the Act 
entitled ‘‘An Act to provide revenue, equal¬ 
ize duties, and encourage the industries of 
the United States, and for other purposes,” 
approved August 5, 1909, the Act entitled 
“An Act to reduce tariff duties and to pro¬ 
vide revenue for the Government, and for 
other purposes,” approved October 3, 1913, 
the Revenue Act of 1916, the Revenue Act 
of 1917, the Revenue Act of 1918, and by any 
such Act as amended, shall be assessed 
within five yeai^ after the return was filed, 
and no proceeding in court without assess¬ 
ment for the collection of such taxes shall be 
begun after the expiration of such period. 

(b) The running of the statute of limita¬ 
tions provided in this section or in section 
278 on the making of assessments and the 
beginning of distraint or a proceeding in 
court for collection, in respect of any defi¬ 
ciency, shall (after the mailing of a notice 
under subdivision (a) of section 274) be sus- 
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f>euded for the period during which the 
< Jonmiissioner is prohibited from making the 
assessment or beginning distraint or a pro¬ 
ceeding in court, and for 60 days thereafter. 

Subdivision (d) of Section 278 of the Revenue 
Act of 1926 (44 Stat. 9, 59): 

(d) Where the assessment of any income, 
excess-profits, or war-profits tax imposed by 
this title or by prior Act of Congress has 
been made (whether before or after the en¬ 
actment of this Act) within the statutory 
period of limitation properly applicable 
thereto, such tax may be collected by dis¬ 
traint or by a proceeding in court (begun 
before or after the enactment of this Act), 
but only if begun (1) within six years after 
the assessment of the tax, or (2) prior to 
the expiration of any period for collection 
agreed upon in writing by the Commissioner 
and the taxpayer. 

Subdivisions (e) and (/) of Section 283 of the 
Revenue Act of 1926 (44 Stat. 9, 64) : 

(e) If any deficiency in any income, war- 
profits, or excess-profits tax imposed by the 
Revenue Act of 1916, the Revenue Act of 
1917, the Revenue Act of 1918, or the Reve¬ 
nue Act of 1921, or by any such Act as 
amended, was assessed before June 3, 1924, 
but was not paid in full before the date of 
the enactment of this Act, and if the Com¬ 
missioner, after the enactment of this Act, 
finally determines the amount of the defi¬ 
ciency, he is authorized to send by registered 
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mail to the person liable for such tax notice 
of such deficiency, which notice shall, for the 
purposes of this Act, be considered a notice 
under subdivision (a) of section 274 of this 
Act. In the case of any such final deter¬ 
mination the amount of the tax (whether de¬ 
ficiency or interest, penalty, or other addi¬ 
tion to the tax) shall, except as provided in 
subdivision (h) of this section, be computed 
as if this Act had not been enacted, but the 
amount so computed shall be collected and 
paid in the same manner and subject to the 
same provisions and limitations (including 
the provisions in case of delinquency in pay¬ 
ment after notice and demand, and the pro¬ 
visions relating to claims and suits for re¬ 
fund) as in the case of a deficiency in the tax 
imposed by this title, except as otherwise 
provided in section 277 of this Act and in 
subdivision (i) of this section. 

(f) If any deficiency in any income, war- 
profits, or excess-profits tax imposed by the 
Revenue Act of 1916, the Revenue Act of 
1917, the Revenue Act of 1918, or the Rev¬ 
enue Act of 1921, or by any such Act as 
amended, was assessed before June 3, 1924, 
but was not paid in full before that date, and 
if the Commissioner after June 2, 1924, but 
before the enactment of this Act finally de¬ 
termined the amount of the deficiency, and 
if the person liable for such tax appealed 
l;)efore the enactment of this Act to the Board 
and the appeal is pending before the Board 
at the time of the enactment of this Act, the 
Board shall have jurisdiction of the appeal. 
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In all such cases the powers, duties, rights, 
and privileges of the Conunissioner and of 
the person who has brought the appeal, and 
the jurisdiction of the Board and of the 
courts, shall be determined, and the compu¬ 
tation of the tax shall be made, in the same 
manner as provided in subdivision (e) of 
this section, except as provided in subdivi¬ 
sion (j) of this section and except that the 
person liable for the tax shall not be subject 
to the provisions of subdivision (d) of sec¬ 
tion 284. 


Subdivision (a) of Section 1001 of the Revenue 
Act of 1926 (44 Stat. 9, 109): 

Sec. 1001. (a) The decision of the Board 
rendered after the enactment of this Act (ex¬ 
cept as provided in subdivision (j) of sec¬ 
tion 283 and in subdivision (h) of section 
318) may be reviewed by a Circuit Court of 
Appeals, or the Court of Appeals of the Dis¬ 
trict of Columbia, as hereinafter provided, 
if a petition for such review is filed by either 
the Commissioner or the taxpayer within six 
months after the decision is rendered. 


U ^hdivision (a) of S e ction 1006 of the 

(44 Stat. 9, 110): 

SEc.^OSou^a) The decigioifof the Board 
shall become 

(1) UponJJi€^xpi?atiQn of the time al¬ 
lowed fiMrfinng a petition i5l>i:^ew, if no 
suchTpetition has been duly filed wittaiLsuch 


time 
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19ie was duly assessed before June 3, 1924, ajid 
final determination of the deficiency was no^ade 
until. aftkJune 2, 1924, but before enaptment of 
the Revemw^^ct of 1926, an appeal to^ Board of 
Tax Appeals beiug taken by the taxp«iyer from such 
determination bems^ and pen^i^g at the time of, 
enactment of the 19^61 Acty^'^d redetermination 


ACT 0* Ittt 


•^BC- 


•r it) *t MofttM atet* «ar lM«rln? tefbn Om WmA bn 

•••■ b*M tte fiaantniit 9t tbia kt% mai ttw 4nt«laM 

la mitevaA aflar Vm auolnaB bf-tbia Abb^ bMk 4boibtbB ebbl&a 
Ibr iba ^rfbbbb bf ttHs tltlb« bb tnw lib tail %m bnb bboon 
finl W ttb ib«b abib tb t. raibtonb n« nibbbnabbT^t 
“V *lsbi bo pbbttioo for o larlav of tba bobtatab* • • • • 


QUESTIONS PRESENTED 

1. Where a tax for the year 1920, imposed by the 
Revenue Act of 1918, assessed before enactment of 
the Revenue Act of 1926 and within five years after 
the return was filed, as provided in the Revenue 
Acts of 1918, 1921, 1924, and 1926, collection of 
which tax was not barred at the time of the enact¬ 
ment of the Revenue Act of 1926, was collection of 
such tax barred before the lapse of six years after 
the assessment of the tax, as provided in subdivision 
(d) of section 278 of the Revenue Act of 1926? 
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3. Can this suit, having for its sole purpose the 
restraining of the collection of a Federal tax, be 
maintained in contravention of section 3224 of the 
Revised Statutes ? 

4. Has an equity court jurisdiction to issue an in¬ 
junction against one upon whom personal service 
of process was not had and who has not voluntarily 
appeared? 

VI 

ARGUMENT 

1. Collection of the tax in the instant case was not barred 
by limitation, so that the liability was not extin¬ 
guished under , the provisions of section 1#0$^ of the 1 
Revenue Act of 1926, and therefore section 3224 of 
the Revised Statutes is clearly applicable 

The provisions of the Revenue Act of 1926 are so 
clearly applicable to the instant case and the de¬ 
cision of the court below is so obviously erroneous 
as that no extended argument is required. It is 
only necessary to state the averments of the bill in 
conjunction with the statutory provisions to demon¬ 
strate that the decree entered by the court below 
must be reversed. 

For the purpose of deciding the motion to dis¬ 
miss filed in the instant case all material facts al¬ 
leged in the bill of complaint properly pleaded 
were, of course, admitted. This admission does 
not, however, carry with it any admission of a con¬ 
clusion, either of fact or of law, stated by the 
pleader. Manifestly where one who is seeking to 
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have an equity court interpose its strong arm by 
writ of injunction grounded upon a statute of limi¬ 
tations states in his bill the dates upon which he 
relies to establish the bar of the statute, as in the 
instant case, these are among the facts admitted by 
a motion to dismiss. The further statement, 
coupled with this statement of facts, that the claim 
is barred by the statute of limitations is a mere con¬ 
clusion, and is not admitted by the motion. 

The Revenue Act of 1921 (42 Stat. 227) . was en¬ 
acted November 23, 1921. The assessment was 
made in December, 1921, so that the limitation on 
assessment provided in the Revenue Act of 1921 
was controlling. Subdivision (d) of section 250 
of that statute (42 Stat. 227, 265) provided that: 

(d) The amount of income, excess-prof¬ 
its, or war-profits taxes due imder any re¬ 
turn made under * * * this Act for 
prior taxable years or under prior income, 
excess-profits, or war-profits tax Acts 

* * * shall be determined and assessed 

within five years after the return was filed 

* * * 

Therefore, the assessment of the taxes in this 
case having been made in December, 1921, there 
does not, and can not, arise any question as to the 
assessment having been made ‘‘within the statu¬ 
tory period of limitation properly applicable 
thereto,’’ as provided in subdivision (d) of section 
278 of the Revenue Act of 1926. 


16 

There is, and can be, no question that if there 
had been no extension of the time for collection 
provided in the Revenue Acts of 1924 and 1926, 
collection of the taxes in this case would have been 
barred after the lapse of five years from the date 
of the filing of the appellee’s return, or on March 
15, 1926. However, it is seen that Congress in 
subdivision (d) of section 278 of the Revenue Act 
of 1926 extended the period for collection to six 
years from the date of assessment, which six-year 
period did not expire until December, 1927, three 
months after the bill was filed. And attention is 
directed to the fact that this extension of the time 
for collection was made retroactive by Congress 
when it inserted the parenthetical clause provid¬ 
ing the six-year period for collection after assess¬ 
ment whether the assessment was made before or 
after the enactment of that statute. This is so 
clearly estabhshed by the provisions of subdivision 
(f) of section 283 of the same statute as to admit 
of no argument. 

The Revenue Act of 1926 was approved February 
26, 1926, or seventeen or eighteen days before the 
running of the five-year period from the date of the 
filing of the appellee’s return. 

Neither assessment nor collection of the taxes in 
the instant case for the year 1920 was barred when 
the Revenue Act of 1924 was approved on June 2, 
1924. The Revenue Act of 1926 being enacted and 
operative at the time of the redetermination of the 
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appellee’s tax liability for the year 1920 by the 
Board of Tax Appeals and later when collection of 
these taxes was sought to be enforced, it results that 
subdivision (d) of section 278 of the Revenue Act 
of 1926 is clearly applicable to the instant case. 
Therefore, the principle announced by Mr. Justice 
Siddons of the Supreme Court of the District of 
Columbia in United States v. Godfrey L, Cabot, 
holding that subdivision (d) of section 278 of the 
Revenue Act of 1924 was not retroactive, does not 
apply to the instant case. The Cabot case is now 
pending on appeal to this Court (No. 4640, April 
Term, 1927). 

^ The provisions of the Revenue Act of 1926 cover¬ 
ing the collection of taxes for prior years being 
effective, subdivision (d) of section 278 extends 
the period for collection of the taxes assessed in 
December, 1921, to six years from such date—that 
is, until December, 1927—so that collection of the 
taxes was not barred at the time the bill of com¬ 
plaint was filed on September 9, 1927. 

It has been seen that the taxes in controversy 
were assessed in December, 1921. The bill alleges 
that thereafter the appellee appealed from such de¬ 
termination by claim for abatement, and that on 
May 22,1925, the Commissioner advised the appel¬ 
lee of his determination of the claim for abatement, 
reducing the amount of the assessment. While 
action was pending on appellee’s claim for abate¬ 
ment the Revenue Act of 1924 was enacted. This 



statute created the Board of Tax Appeals and pro¬ 
vided for appeals to that body from final determina¬ 
tions of deficiencies by the Commissioner. Com¬ 
plying with the provisions of the statute,, the ap¬ 
pellee was advised of his right to appeal to the 
Board of Tax Appeals, of which right the appellee 
availed himself. The final order of the Board re¬ 
determining the appellee’s tax for the year 1920 
was made March 9,1927. 

If, now, we examine subdivision (f) of section 
283 of the Revenue Act of 1926 in conjunction with 
the above state of facts, it is at once seen that the 
provisions of that subdivision unmistakably and 
indisputably apply. 

The deficiency is for income taxes imposed for 
the year 1920 and was assessed before June 3,1924 
(in December, 1921). It was not paid in full be¬ 
fore that date. The Commissioner after Jime 2, 
1924, but before enactment of the Revenue Act of 
1926 (on May 22, 1925), finally determined the 
amount of the deficiency. The appellee appealed 
to the Board of Tax Appeals before enactment of 
the Revenue Act of 1926 (some time before August, 
1925), and such appeal was pending before the 
Board at the time of the enactment of the Revenue 
Act of 1926 (the appeal was decided March 9,1927). 

Subdivision (f) of section 283 of the Revenue 
Act of 1926 provides that in such a case the Board 
shall have jurisdiction of the appeal, and that the 
powers, duties, rights, and privileges of the Com- 
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missioner and of the person taking the appeal shall 
be as provided in subdivision (e) of the same sec¬ 
tion. Subdivision (e) provides that the amount of 
a final determination shall be collected in the same 
manner and subject to the same provisions and limi¬ 
tations as in the case of a deficiency imposed by the 
same title of the 1926 Act. 

Subdivision (a) of section 274 provides that en¬ 
forcement of collection either by distraint or by suit 
shall not be made, where an appeal to the Board of 
Tax Appeals has been taken, until the decision of 
the Board has become final. -S ubdivision (h) of 
^s ect io n 27 4 provid es th a t th e dat e on which a do ri*- 
■s ion of th e Bo a rd beco iBjM fi n a l s h al l be d e t e rmin<»d 
by th e pr - ovi s ion s- of se otion 100 5;— Paragraph fl )- 
of subdivi s ion ( a ) of se ction 1005 provide s th a t -a 
4 o oi 8 i^ of tho Board shall booomo final upon the 
e xpiration of th e tim o. a llow e d for fil iag a p o titio a 
for review of tbe-Board ' O decision if no such poti > 
tion b e- filed. —S u b division (a) of se otion 1001 fix es- 
a period of six months aft e r a deci s ion by the Board 
within which to file a petition - for roviowi Aind 
finally subdivision (b) of section 277 suspends the 
running of the statute of limitations for the begin¬ 
ning of a distraint or proceeding in court for col¬ 
lection for the period when the Commissioner is 
prohibited from doing so and sixty days thereafter. 

The decision of the Board of Tax Appeals was 
rendered March 9,1927, and, uo - p e tition for ro^dow 
b eing filod^ boeame - final S e pt e mb e r - ft^ - 1 9 37^ e ix 

wTYvder sulrcl\viVio*n i.'g) 2»f3, 

AecisiOTi tKen Vetocrrve fi-ao.X. 
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montho thcpoaft e F; Under the above statutory 
provisions the period for beginning proceedings to 
enforce collection would not have expired until 
sixty days after the decision of the Board became 
finals or November -8 ,1937; 

It is too clear to admit of serious argument that 
the provisions of the Revenue Act of 1926 relating 
to limitations as to the time for collection apply to 
the instant case. And it h a o - boon 4 emon8tr a t 8 d 
beyond p e radv e ntur e th a t the date at which oolloo ^ 
tioH - of - the toKos would becom e barr e d oould not 
have - been earlier th a n - November 8; 1927 ^ a lmo st 
% wo montho after the bill was filed: - 

It follows that m no event wao collection of the 
tax^barred when the bill was filed on September 19, 
1927, and that section 1106 of the Revenue Act of 
1926 can have no application. This being so, and 
the learned court below having groimded his deci¬ 
sion on the provision of that section that the bar of 
the statute shall extinguish liability, there is no 
escape from the conclusion that that decision of the 
lower court is erroneous and must be reversed. 

It was contended below by counsel for the ap- 

t 

pellee, and undoubtedly will be so contended here— 
since their case rests entirely on that theory—that, 
notwithstanding the provisions of the Revenue Acts 
of 1924 and 1926 limiting the time for collection of 
taxes are in direct and positive conflict with such 
provision in subdivision (d) of section 250 of the 
Revenue Act of 1921, the latter provision is still in 
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effect because of the saving clause in subdivision 
(b) of section 1100 of the Revenue Act of 1924, the 
section repealing the Act of 1921. The argument 
of coimsel in support of the theory is adroit and 
ingenious, but can not stand the test of reason and 
is destroyed by the very statutory provision relied 
on to sustain it. 

In considering this argument of counsel for the 
appellee the fact must not be lost sight of that this 
case is clearly controlled by the limitation pro¬ 
visions of the Revenue Act of 1926, and that, 
whether measured by the six-year period of sub¬ 
division (d) of section 278 of the 1926 Ac^ of th e 
provi s ion s of t ha t s tatute re l ating to - tho timo fog 
oo ll s ction in oas es where an appeal to tho Board of 
■ Tax App e als has b es n - t ako n^ collection of the tax 
involved in this controversy was not barred when 
the appellee’s bill of complaint was filed. 

The argument of counsel is that, because the sav¬ 
ing clause in subdivision (b) of section 1100 of the 
Revenue Act of 1924, subdivision (a) of which sec¬ 
tion repealed Title II of the Revenue Act of 1921, 
contains no specific repeal of subdivision (d) of 
section 250 of the Revenue Act of 1921, and further 
because section 1200 (the repealing section) of the 
Revenue Act of 1926 does not specifically repeal 
section 1100 of the 1924 Act, therefore the limita¬ 
tion of five years from the date of filing the return 
for collection provided in subdivision (d) of sec¬ 
tion 250 of the Revenue Act of 1921 is still in effect 
and is applicable to the instant case. 
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Laying aside for a moment the limitation provi¬ 
sions of the Revenue Act of 1926, it is seen from a 
careful examination of the saving clause upon which 
the argument rests that the argument is built upon 
a quicksand which topples it. Subdivision (b) of 
section 1100 of the Revenue Act of 1924 (43 Stat. 
253, 352) reads: 

(b) The parts of the Revenue Act of 1921 
which are repealed by this Act shall (except 
as provided in sections 280 and 316 and ex¬ 
cept ds otherwise specifically provided in this 
Act) remain in force for the assessment and 
collection of all taxes imposed by such Act, 
and for the assessment, imposition, and col¬ 
lection of all interest, penalties, or for¬ 
feitures which have accrued or may accrue 
in relation to any such taxes, and for the 
assessment and collection, to the extent pro¬ 
vided in the Revenue Act of 1921, of all taxes 
imposed by prior income, war-profits, or ex- 
cess-profits tax acts, and for the assessment, 
imposition, and collection of all interest, 
penalties, or forfeitures which have accrued 
or may accrue in relation to any such taxes. 
* * * (Italics ours.) 

Counsel completely ignore the phrase ‘‘except as 
otherwise specifically provided in this Act,” and 
they must do so, for otherwise their structure falls 
apart of its own weight. That Congress had ‘ ‘ other¬ 
wise specifically provided” requires only a glance at 
subdivision (d) of section 278 of the Revenue Act 
of 1924. 
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Counsel then contended below, and will be driven 
to do so here, that, since it was decided by the Su¬ 
preme Court of the District of Columbia in United 
States V. Cahot (now pending on appeal in this 
Court, No. 4640, April Term, 1927) that subdivision 
(d) of section 278 of the Revenue Act of 1924 does 
not apply to assessments made before the enact¬ 
ment of that statute, it must be held that Congress 
intended the unquestionably retroactive six-year 
provision of subdivision (d) of section 278 of the 
Revenue Act of 1926 to apply only to the period 
between the enactment of the 1924 statute and that 
of the 1926 statute. This reasoning is so patently 
illogical that it needs only to direct attention to the 
fact that it required no action by Congress in the 
1926 Act to cover that period. That period was al¬ 
ready taken care of in the 1924 Act, and the decision 
below in the Cai>ot case {supra) so held. 

Pursuing this line of argument, it was contended 
below, and very likely will be here, that, since sub¬ 
division (d) of section 250 of the Revenue Act of 
1921 is still in effect, to hold that the six-year pro¬ 
vision for collection of subdivision (d) of section 
278 of the Revenue Act of 1926 is retroactive to all 
taxes not barred by the statute properly applicable 
would be to bring the latter statute in conflict with 
the former, and that such interpretation of the lat¬ 
ter statute, if another equally plausible interpreta¬ 
tion would validate both provisions, is not per¬ 
mitted. That subdivision (d) of section 278 of the 



f* ' 




24 

Revenue Act of 1924 is repugnant to subdivision 
(d) of section 250 of the Revenue Abt of 1921 is 
clear. 

The rule of law applicable in such a case was 
thus announced in United States v. Tynen, 11 
Wall. 88, 92: 

There is no express repeal of the 13th 
section of the act of 1813 declared by the act 
of 1870, and it is a familiar doctrine that re¬ 
peals by implication are not favored. When 
there are two acts on the same subject the 
rule is to give effect to both if possible. But 
if the two are repugnant in any of their pro¬ 
visions, the latter act, without any repealing 
clause, operates to the extent of the repug¬ 
nancy as a repeal of the first; and even 
where two acts are not in express terms re¬ 
pugnant, yet if the latter act covers the whole 
subject of the first, and embraces new pro¬ 
visions, plainly showing that it was intended 
as a substitute for the first act, it will operate 
as a repeal of that act. 

See also v. Tingy^ {The Eliza)j 4 Dalis. *37 
(2d ed., p. 35). 

Wood V. United States, 16 Pet. 342, 362, 
363. 

Norris v. Crocker et ah, 13 How. 429,440. 

Henderson^s Tobacco, 11 Wall. 652, 657. 

United States v. Yuginovich, 256 TJ. S. 
450, 463. 

Clearly the limitation provisions of the 1924 Act 
cover the whole subject of the limitation provisions 
of the 1921 Act, thus, applying the principle above 
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quoted, plainly showing that such provisions of the 
1924 Act were intended as a substitute for those of 
the 1921 Act, and operated to repeal them. 

However, even if it should be held that the Rev¬ 
enue Act of 1924 did not supersede the provisions 
of subdivision (d) of the Revenue Act of 1921, that 
can not affect the decision of the instant case. This 
Court is not called upon to consider that question. 
So far as the facts of the instant case are concerned 
that presents a purely academic question. Here, 
as we have indubitably demonstrated, the provi¬ 
sions of the Revenue Act of 1926 must control. The 
assessment was made timely. The appellee elected 
to api)eal from the Commissioner’s final determina¬ 
tion of his tax liability to the Board of Tax Appeals. 
This foreclosed the Commissioner from doing any¬ 
thing to collect until the decision by the Board, 
which carried beyond the five-year period and to a 
time after the enactment of the 1926 statute. 

Finally, it was argued below, and very likely will 
be here, that if there be doubt as to the limitation 
of time for collection of the taxes in the instant case 
because of a conflict between subdivision (d) of 
section 250 of the Revenue Act of 1921 and subdi¬ 
vision (d) of section 278 of the Revenue Act of 
1926, then such doubt must be resolved in favor of 
the appellee and against the Government. This 
argument was groimded on the statement of the 
principle of law in Gould v. Gould, 254 tJ. S. 151, 
153, that case being cited by counsel. This conten- 
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tion may be dismissed with the statement that the 
rule of law restated in the Gould case can have no 
application in the instant case. We are here con¬ 
sidering a question of limitations, and it is settled 
beyond doubt or controversy—grounded on the 
great principle of public policy—that if there is any 
ambiguity in a limitation statute all doubts must 
be resolved against a limitation of the rights of the 
United States. 

United States v. Nashville, Chattanooga 
and St, Louis Railway Company, 118 U. S. 
120, 125. 

United States v. Whited cf- Wheless, 246 
U. S. 552, 561. 

United States v. St, Paul, Minneapolis and 
Manitoba Railway Company, 247 U. S. 310, 
314. 

E, I, DuPont de Nemours <£• Co, v. Davis, 
Director General of Railroads, 264 U. S. 456, 
462. 

Counsel sedulously avoid any mention of those 
provisions of the Revenue Act of 1926 relating to 
cases in which appeals were taken to the Board of 
Tax Appeals before enactment of that statute. The 
appellee took his case to the Board, and that fact 
brings the instaji|:,pase squarely within the terms of 
subdivisions (f)^oi section 283 of the Revenue Act 
of 1926, which h as alr e ad y —b ee n fully di e eu eBed 

Ul^l Ulli* 

Thus it has been demonstrated beyond peradven- 
ture that the applicable limitations in the instant 
case are those contained in the Revenue Act of 1926, 
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and that the contention of the appellee that collec¬ 
tion of the tax in controversy was barred at the time 
of filing the bill is without merit. Collection of the 
tax not being barred by limitation, it follows that 
section 1106 of the Revenue Act of 1926 can have no 
possible application to extinguish liability. The 
bill is based on the theory that liability was ex¬ 
tinguished because the limitation period for collec¬ 
tion had expired, and that is the sole ground on 
which the learned court below based his decision 
and granted the injunction. Hence it results that 
the action of the court was erroneous, and the 
decree must be reversed with instructions to sustain 
the motion to dismiss the bill of complaint. 

2. Injunction to restrain the collection of a Federal tax is 
prohibited by section 3224 of the Revised Statutes 

Shorn of the allegations that collection of the tax 
in controversy was barred by limitations, and that 
liability was therefore extinguished by section 1106 
of the Revenue Act of 1926, the bill contains no 
allegation on which an equity court could take 
jurisdiction. And in any event if a court of equity 
of the United States ever had jurisdiction to enter¬ 
tain a suit having for its purpose the restraining 
of the assessment or collection of a Federal tax, 
such jurisdiction was taken away by section 3224 
of the Revised Statutes, which provides that— 

No suit for the purpose of restraining the 
assessment or collection of any tax shall be 
maintained in any court. 
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The proposition that no suit for the purpose of 
restraining the assessment or collection of a Fed¬ 
eral tax can be maintained in any court would seem 
to be so well settled by section 3224 of the Revised 
Statutes and the decisions of the Supreme Court, 
the Circuit Courts of Appeals, and Circuit and Dis¬ 
trict Courts of the United States giving effect to 
that statute that no one would think to attempt it 
at this late date. 

The instant case is so clearly within the pro¬ 
visions of Section 3224 of the Revised Statutes 
that there appears no room for argument that the 
statute does not apply. 

What complainant is seeking to accomplish in 
this proceeding, then, is the very thing that the 
statute forbids—that is, to maintadn a suit which 
has for its purpose the restraining of the collection 
of a tax —and it is the very thing that the Supreme 
Court and other courts of the United States in a 
long and practically imbroken line of uniform de¬ 
cisions have denied that there is any jurisdiction in 
an equity court to do. 

Graham v. du Pont, 262 U. S. 234. 

Bailey v. George, 259 U. S. 16. 

Dodge v. Osborn, 240 U. S. 118. 

Snyder v. Marks, 109 U. S. 189. 

Cheatham v. United States, 92 U. S. 85. 

State Railroad Tax Cases, 92 U. S. 575. 

Gouge v. Hart, 250 Fed. 802. 

Page v. Polk, 281 Fed. 74. 

Seamam v. Bowers^ 297 Fed. 371. 





Cadwaiader v. Sturgess, 297 Fed. 73. 

Bashar a v. Hopkins, 295 Fed. 319. 

Sigman v. Reinecke, 297 Fed. 1005. 

Hernandez v. McGhee, 294 Fed. 460. 

TFoZrfron v. Poe, 1 Fed. (2d), 932. 

Union Fisherman^s Cooperative Packing 
Company v. Huntley, 285 Fed. 671. 

Witherhee v. Durey, 296 Fed. 576. 

Reinecke v. Peacock, 3 Fed. (2d), 583. 

Corbus V. Alaska Treadwell Gold Mining 
Company, 187 U. S. 455. 

Straus V. Abrast Realty Company, 200 
Fed. 327. 

City of Seattle v. Poe, 4 Fed. (2d), 276. 

Emaus Silk Company v. McCaughn, 6 Fed. 
(2d), 660. 

Garneau v. Bowers, 8 Fed. (2d), 378. 

McDowell V. Heiner, 9 Fed. (2d), 120, in 
the District Court; 15 Fed. (2d), 1015, in 
the Circuit Court of Appeals; certiorari 
denied March 14, 1927 (47 Sup. Ct. Rep. 
473). 

Staley v. Hopkins, 9 Fed. (2d), 976. 

O, D. Jennings & Company v. Reinecke, 16 
Fed. (2d), 927; certiorari denied May 31, 
1927. 

Attention is particularly directed to the fact that 
in the McDowell v. Heiner case above cited penal¬ 
ties of 100 per cent and 50 per cent were assessed 
because it was foimd that the returns were willfully 
false and fraudulent. In that case injunction was 
sought on the ground that the amount sought to be 
collected was not a tax; that plaintiff was being 
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penalized for a crime for which he had not been 
indicted, thus depriving him of his right to trial 
jury. The bill was dismissed on motion. 

Section 3224 of the Revised Statutes came before 
the Supreme Court in Snyder v. Marks, 109 U. S. 
189 (supra), and the history and origin of the 
statute were reviewed. The court held that a bill 
in equity will not lie to enjoin a collector of internal 
revenue from collecting a tax assessed by the Com¬ 
missioner of Internal Revenue, although the tax is 
alleged in the bill to have been illegally assessed, 
because not assessed within the statutory period of 
limitations, and that the remedy of a suit to recover 

back the tax after it is paid is exclusive. 

« 

In the quite recent case of Graham v. du Pont, 
262 U. S. 234, 254 (supra), it was sought to restrain 
collection of a tax alleged to be barred by limitation. 

In the above-cited case of Staley v. Hopkins, 9 
Fed. (2d), 976, the bill was grounded on the allega¬ 
tion that the collector of internal revenue was about 
to sell, under warrant for distraint, the homestead 
of the complainant, exempt under the Texas laws. 
In that case the bill was dismissed on motion be¬ 
cause of the prohibition of section 3224 of the 
Revised Statutes. 

In Bailey v. George, 259 U. S. 16, the District 
Couii; granted an injunction restraining the collec¬ 
tion of taxes under the provisions of the Child 
Labor Tax Law on the ground that the statute im¬ 
posing such taxes was unconstitutional. The de- 
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eree of the District Court was reversed with direc¬ 
tions to dismiss the bill. Attention is directed to 
the interesting and significant fact that on the same 
day Bailey v. George was decided, the Supreme 
Court, in the Child Labor Tax Case (259 U. S. 20), 
in an opinion written by the same member of the 
Court (Chief Justice Taft) held the Child Labor 
Tax Law unconstitutional. 

It would seem that the futility of attempting to 
restrain the collection of a Federal tax by injunc¬ 
tion should be settled for all time by this long line 
of uniform decisions. 

3. An equity court has no jurisdiction to issue an injunc¬ 
tion against one upon whom personal service of 
process was not had and who has not voluntarily 
appeared 

The court below, overruling the motion to quash 
the attempted service of process on the appellant 
Tait, said (Rec. p. 8): 

The motion of the defendant Tait to quash 
the service of process, in the opinion of the 
court, should also be overruled. The juris¬ 
diction of the defendant Tait, as collector of 
internal revenue, includes the District of 
Columbia, and here is maintained, by him, 
a division headquarters in charge of a dep¬ 
uty collector, and it is from these headquar¬ 
ters and by the said deputy collector that 
the plaintiff was notified of the issuance of 
the distraint warrant. The subpoena issued 
against the defendant Tait to answer the bill 
shows that it was served upon Tait, by per- 
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sonally serving in the District of Colmnbia, 
Deputy Collector H. K. Tower, the service 
taking place on September 20th, last, the 
day following the filing of the bill of com¬ 
plaint. This, it seems to the court, was a 
good service to require the defendant Tait to 
appear and answer the bill, and for this rea¬ 
son the motion to quash that service should 
be overruled. 

The sole purpose of the bill of complaint in the 
instant case, as regards the appellant Tait, is to re¬ 
strain him from enforcing collection of a Federal 
tax. This being a bill for injunction, it is so clearly 
an action in personam as to require only to state 
the object of the bill to remove beyond the pale of 
controversy all question that the lower court could 
not enter an order or decree enjoining and restrain¬ 
ing the appellant, Tait, upon whom service of proc¬ 
ess was not had and who did not voluntarily submit 
himself to the court’s jurisdiction. 

There is no provision in the District of Columbia 
Code giving the courts of the District jurisdiction, 
in an action so purely in personam, to enter a decree 
restraining one without the territorial jurisdiction 
of the courts, who was never served with process, 
and who has not voluntarily placed himself within 
the jurisdiction of the court. The provisions of 
section 105 of the Code as amended do not apply to 
the instant case. 

Section 51 of the Judicial Code (Title 28, sec. 
112 (a), U. S. C.) provides that— 
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* * * no civil 8Uit riiall be brought in 
any district court against any person by any 
original process or proceeding in any other 
district than that whereof he is an inhabit¬ 
ant; but where the jurisdiction is founded 
only on the fact that the action is between 
citizens of different states, suit shall be 
brought only in the district of the residence 
of either the plaintiff or defendant. 

A resident of the District of Columbia can not 
maintain a suit in the courts of the District against 
a nonresident defendant because of diverse citizen¬ 
ship. Because he is not a citizen of a state he must 
follow the defendant to the place of his residence. 

In BWrcy v. Ketchum et al,, 11 How. 165, re¬ 
versing the Circuit Court for the District of Louisi¬ 
ana, the opinion being by Mr. Justice Miller, it was 
held (quoting from the syllabus) that— 

Where a judgment was given in New York 
against two partners, one of whom resided 
in Louisiana and was never served with proc¬ 
ess, and an action was brought against him 
in Louisiana upon this judgment, a per¬ 
emptory exception, in the nature of a de¬ 
murrer, that “the judgment sued upon is not 
one upon which suit can be brought against 
the defendant in this court,” was well 
founded. 

See also Hall et al. v. Lanning et al., 91 U. S. 
160. 

Pennoyer v. Neff, 95 U. S. 714, was an action by 
Neff to recover possession of a tract of land in Ore- 
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gon. It is a leading case on the question as to 
whether a court can acquire jurisdiction of a non¬ 
resident defendant, except by personal service of 
process within the territorial jurisdiction of the 
court, and has since been constantly cited and 
quoted from. In that case the property in con¬ 
troversy was sold to Pennoyer under a judgment 
rendered in favor of one Mitchell in an action 
brought by him against Neff upon a demand for 
services as an attorney. At the time the action was 
commenced and the judgment rendered Neff was a 
nonresident of the State. He was not personally 
served with process, and did not appear therein. 
The judgment was entered upon his default in 
not answering the complaint, upon a constructive 
service of summons by publication. The Code of 
Oregon provided for such service when an action 
was brought against a nonresident and absent de¬ 
fendant who had property within the State. It 
also provided, where the action was for the re¬ 
covery of money or damages, for the attachment 
of the property of the nonresident. And it also de¬ 
clared that no natural person should be subject to 
the jurisdiction of a court of the State “unless he 
appear in the court, or be found within the State, 
or be a resident thereof, or have property therein; 
and, in the last case, only to the extent of such 
property at the time the jurisdiction attached.” 

In the case against Neff the property in contro¬ 
versy was sold under the judgment rendered, and 
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was not attached nor in any way brought under the 
jurisdiction of the court. Its first connection with 
the case was caused by a levy of the execution. It 
was not, therefore, disposed of pursuant to any ad¬ 
judication, but only in enforcement of a personal 
judgment, having no relation to the property, ren¬ 
dered against a nonresident without service of 
process upon him in the action or his appearance 
therein. 

The opinion in Pennoyer v. Neff was written by 
Mr. Justice Field, who, in an able and exhaustive 
opinion, said (95 U. S. 727); 

f 

Substituted service by publication, or in 
any other authorized form, may be sufficient 
to inform parties of the object of proceed¬ 
ings taken where property is once brought 
under the control of the court by seizure or 
some equivalent act. The law assumes that 
property is always in the possession of its 
owner, in person or by agent; and it proceeds 
upon the theory that its seizure will inform 
him, not only that it is taken into the custody 
of the court, but that he must look to any 
proceedings authorized by law upon such 
seizure for its condenmation and sale. Such 
service may also be sufficient in cases where 
the object of the action is to reach and dis¬ 
pose of property in the State, or of some in¬ 
terest therein, by enforcing a contract or a 
lien respecting the same, or to partition it 
among different owners, or, when the public 
is a party, to condemn and appropriate it 
for a public purpose. In other words, such 
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seiTice may answer in all actions which are 
substantially proceedings in rem. But where 
the entire object of the action is to determine 
the personal rights and obligations of the 
defendants, that is, where the suit is merely 
in personam, constructive service in this 
form upon a non-resident is ineffectual for 
any purpose. Process from the tribunals of 
one State can not run into another State, and 
summon parties there domiciled to leave its 
territory and respond to proceedings against 
them. Publication of process or notice with¬ 
in the State where the tribunal sits cannot 
create any greater obligation upon the non¬ 
resident to appear. Process sent to him out 
of the State, and process published within it, 
are equally imavailing in proceedings to es¬ 
tablish his personal liability. 

Since the decision in Pennoyer v. Neff, the prin¬ 
ciple therein announced has never been departed 
from or varied by the Supreme Court. 

In St. Clair v. Cox, 106 U. S. 350, 353, the princi¬ 
ple of Pennoyer v. Neff {supra) was thus tersely 
stated, Mr. Justice Field again speaking for the 
court: 

The courts of the United States only re¬ 
gard judgments of the State courts establish¬ 
ing personal demands as having validity or 
as importing verity where they have been 
rendered upon personal citation of the party, 
or, what is the same thing, of those empow¬ 
ered to receive process for him, or upon his 
voluntary appearance. 
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See Wihon v. Sdigman, 144 U. S. 41. 

Goldey v. Morning News, 156 U. S. 518, 521. 

This Court has consistently adhered to the prin¬ 
ciple announced in Penmoyer v. Neff {supra). In 
Backus Steam Heater Company v. Simonds, 2 App. 
D. C. 290, 295, which was a suit in equity to cancel 
an alleged fraudulent assignment of a patent and 
expunge such assignment from the records of the 
Patent OflSce, the parties to whom and by whom the 
assignment was made were nonresidents. It was 
attempted to serve these parties by publication un¬ 
der the provisions of section 787 of the Revised 
Statutes relating to the District of Coliunbia and 
by personally serving them in Chicago. This Court, 
speaking through Chief Justice Alvey, affirmed the 
decision of the Supreme Court of the District of 
Columbia dismissing the bill. That court held the 
nonresident defendants were necessary parties and 
the service insufficient. 

Again in Dexter v. Lichliter, 24 App. D. C. 222, 
it was attempted, by a party defendant, under the 
provisions of section 1531 of the Code of Law for 
the District of Columbia, to bring in a nonresident 
third party by personal service outside the District 
of Columbia. This Court, reversing the lower court 
and speaking through Chief Justice Shepard, held 
that personal service upon such third party within 
the jurisdiction of the court is necessary to bring 
him into court; that personal service out of the 
jurisdiction or service by publication is insufficient; 
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and that a special appearance for the purpose of 
attacking such service is not a waiver of rights. 

It being thus established that the lower court 
never acquired jurisdiction of the appellant Tait, 
it remains only to inquire whether service of proc¬ 
ess upon a deputy collector of internal revenue resi¬ 
dent within the District of Columbia was sufiScient 
to give that court jurisdiction to enter a decree in 
personam against appellant Tait, a nonresident. 

While not directly in point, this Court appears to 
have settled the question in this jurisdiction in 
Backus Steam Heater Company v. Simonds, 2 App. 
D. C. 290 (supra). In that case the Commissioner 
of Patents died pending determination of the suit. 
Chief Justice Alvey, speaking for this Coui*t, said 
(at page 297): 

But apart from all this, there is another 
difficulty now existing in regard to the de¬ 
fendant Simonds, and that is, he is no longer 
Commisyoner of Patents. He has been suc¬ 
ceeded in that office by another person, who 
would not be bound by a decree made against 
his predecessor after he had retired from 
office. The present incumbent of the office 
could not be compelled, by any personal 
process against him, to execute a decree made 
against William E. Simonds, late Commis¬ 
sioner of Patents. 

If the ruling of the learned justice of the court 
below, that service of process upon a subordinate 
official of the United States is sufficient to give a 
court jurisdiction of the person of his executive 
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superior, is a correct statement of the rule of law, 
requiring personal service within the territorial 
jurisdiction of the court, then the heads of the vari¬ 
ous executive departments of the United States 
may be required to go into every district court in 
the United States to defend against actions for in¬ 
junction and mandamus, provided there may be 
found within the jurisdiction of the court a sub¬ 
ordinate upon whom service of process may be 
made. It is inconceivable that this Court will lend 
its aid to establish such a disrupting precedent. 

VII 

\ 

CONCLUSION 

For the reasons stated it is respectfully sub¬ 
mitted that the decree of the Supreme Court of the 
District of Columbia should be reversed with di¬ 
rections to that court to quash the attempted serv¬ 
ice upon the appellant Tait, to dissolve the tempo¬ 
rary injunction granted, and to dismiss the bill of 
complaint. 

Leo a. Rover, 

United States Attorney. 

Charles T. Hendler, 

Special Attorney, Internal Revenue. 
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General Counsel, Bureau of Internal Revenue, 
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In the 


COURT OF APPEALS OF THE DISTRICT OF 

COLUMBIA 

January Term, 1928, 

No. 4737 (Special Calendar). 


Andrew W. Mellon, Secretary 
of the Treasury, 

David H. Blair, Commissioner 
of Internal Revenue, 

Galen L. Tait, Collector of 
Internal Revenue, 

Appellants, 

vs. 

Edward P. Mertz, 

Appellee. 


On Appeal from the Supreme Court of the 

District of Columbia. 

APPELLEE’S REPLY BRIEF. 

Statement of the Case. 

This case is before the Court on appellants’ 
appeal from the action of the Supreme Court 



of the District of Columbia in overruling their 
motion to dismiss the bill of complaint (R. 1-6) 
and in granting an injunction pendente lite 
(R. 9) restraining appellants from collecting 
income taxes assessed against appellee for the 
year 1920. Appellants also take exception to 
the overruling of the motion to quash (R. 6) 
with respect to appellant Tait because of service 
on his deputy. 

Bill of complaint was filed in the Supreme 
Court of the District of Columbia on September 
19, 1927, and on that day the Court issued a 
‘‘Rule to Show Cause’’ in ten days why the 
prayer of the bill should not be granted. (See 
part of record omitted by appellants from orig¬ 
inal transcript but printed subsequently.) Ap¬ 
pellants (defendants below) did not answer the 
rule but instead filed a motion to dismiss the 
bill (R. 6). The Court refused to hear the 
motion to dismiss until appellants admitted the 
facts alleged in the bill, because the motion was 
not responsive to the “Rule to Show Cause” 
which called for an answer. Thereupon for 
the purposes of their motion appellants ad¬ 
mitted the facts alleged in the bill. Upon oral 
argument and consideration of the briefs filed 
by the parties, the Court issued its memorandum 
of January 20, 1928 (R. 7-9), and subsequently, 
upon further oral argument, issued an injunction 
pendente lite (R. 9) restraining defendants from 
collecting said tax. 

The injunction required appellee (plaintiff 
below) to execute a bond in the amount of 
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$6,500.00. This was done and bond was ap¬ 
proved by the Court on February 15, 1928, 
and duly filed. This part of the record is 
omitted from the printed record in this appeal. 

The case comes before this Court on certain 
specific assignments of error made by appel¬ 
lants (R. 9-10). 

There is involved the question of the right 
of a taxpayer to obtain injunctive relief in a 
court of equity, under the provisions of Sec¬ 
tion 1106(a) of the Revenue Act of 1926, against 
collection of a tax which is barred by the statute 
of limitations. Appellants are caught in a 
two-horned dilemma. In order to maintain their 
motion to dismiss on the ground that injunc¬ 
tion would not lie, they had to admit the facts 
alleged in the bill and specifically the fact that 
the statute of limitations had run against col¬ 
lection of the 1920 tax. After the Court’s 
memorandum of January 20, 1928, was filed, 
appellants then sought to be heard on the ques¬ 
tion as to whether the statute of limitations 
had run against collection which question should 
have been raised in an answer to this Rule, 
and briefs were filed on this question. Upon 
consideration thereof the Court decided that 
the statute had run and granted the injunction 
as aforesaid. 

From reading appellants’ brief filed in this 
Court it is very evident that their only hope is 
to mislead this Court into believing that the 
statute of limitations had not run against col¬ 
lection of the 1920 tax on March 15, 1926. 
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Facts. 

The facts are all set out in the bill (pages 
1 to 6 inclusive of the printed record) and need 
not be repeated here. All of these facts have 
been admitted and are not now in dispute, ex¬ 
cept the fact that the statute of limitations had 
run on March 15, 1926, and this appellants al¬ 
lege is a conclusion of fact which the Court 
must pass on. Therefore this is the only ques¬ 
tion of fact which this Court is called upon to 
decide. 

It seems proper to state again that in the 
lower court appellants first admitted this fact 
when they felt cocksure of the applicability of 
E. S. 3224 and later denied the fact and were 
heard on the question by the Court, with the 
result that the Court found against them. Now 
they seek reversal of the lower court on this 
question. 

Comments on Appellants^ Statement of Facts 

IN Their Brief. 

Paragraph No. 1, page 4. 

Appellants state that appellee’s income return 
was filed on or about March 15, 1921. 

It was filed on March 15, 1921. (See para¬ 
graph No. 4 on page 2 of transcript of record— 
not in dispute.) 
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Paragraph No, 6, page 5, 

Here appellants state that no appeal was 
taken by appellee from the decision of the 
Board of Tax Appeals. This statement is cor¬ 
rect. No appeal was taken because appellee 
had no appeal, as will be shown hereinafter. 

Paragraph No, 8, page 5, 

Appellants state that it is immaterial that the 
Collector twice requested waivers extending the 
period in which to collect the tax in question. 

These requests were made in 1926 after the 
statute of limitations had run on March 15, 
1926. If the appeal to the Board of Tax Ap¬ 
peals or Section 278(d) of the Kevenue Act of 
1924 and of 1926 extended the statute, then why 
did the Collector want waivers? 

Appellants’ Assignments of Error. 

Appellants assign five errors to the action 
of the lower court, which are set out on pages 
9 and 10 of the transcript of record and again 
on page 7 of their brief. They need not be 
repeated here. 

These assignments of error are, of course, 
the questions before this Court. 

The Statutes. 

On pages 7 to 12 inclusive of their brief, ap¬ 
pellants set out certain provisions of law as 
applicable in this ease. 
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While it may be proper for the Court to give 
consideration to these sections, not all of them 
are applicable, as will be seen hereafter. But 
why did appellants omit Section 1106(a) of the 
Revenue Act of 1926 and Section 250(d) of the 
Revenue Act of 1921 f 

These are very important provisions of law 
because they furnish the whole authority for 
appellee’s suit. The pertinent parts of these 
provisions are as follows: 

Section 250(d) of the Kevenue Act of 1921: 

‘‘the amount of any such taxes due un¬ 
der any return made under this Act for 
prior taxable years, or under prior in¬ 
come • ♦ * tax Acts, * * * shall 

be determined and assessed within five 
years after the return was filed, * * 

* and no suit or proceeding for the col¬ 
lection of any such taxes • • * shall 

he begun, after the expiration of five 
years after the date when such return 
was filed/^ (Italics supplied.) 

Section 1106(a) of the Revenue Act of 1926: 

“The bar of the statute of limitations 
against the United States in respect of 
any internal-revenue tax shall not only 
operate to bar the remedy but shall ex¬ 
tinguish the liahility * * * ” (Italics 

supplied.) 

Other sections of law will be referred to 
and quoted in the argument to follow. 
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Argument. 

1. Did the Lower Court Err in Holding that 
the Period in Which to Collect the Tax Assessed 
for 1920 Expired on March 15, 1926? 

On page 16 of their brief, appellants admit 
that if there was no provision in the Kevenue 
Acts of 1924 or 1926 extending the period in 
which to collect, then the bar was complete on 
March 15, 1926. 

Appellee’s return for 1920 was filed March 
15, 1921. The assessment of tax, part of which 
appellants now seek to collect, was made in 
December, 1921. Appellee contends that the 
period in which to collect said tax expired March 
15, 1926, five years from the date of filing the 
return. Appellants contend that they had six 
years from the date of the assessment of the 
tax, or until December, 1927. 

In deciding this question consideration must 
be given to the following provisions of law: 

Section 250(d) of Title II of the Kevenue 
Act of 1921 provides as follows: 

‘‘and no suit or proceeding for the col¬ 
lection of any such taxes due under this 
Act or under prior income, excess-profits, 
or war-profits tax Acts * • * shall 

be begun, after the expiration of five 
years after the date when such return 
was filed. ’ ’ 

Section 1100(a) of the Revenue Act of 1924 
(enacted June 2, 1924) repealed Title II of the 
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1921 Act (because new provisions had been 
enacted to take effect on that date) but 

Section 1100(b) of the Eevenue Act of 1924 
provided as follows: 

“The parts of the Revenue Act of 
1921 which are repealed by this Act 
shall (except as provided in Sections 280 
and 316 and except as otherwise specif¬ 
ically provided in this Act) remain in 
force for the assessment and collection 
of all taxes imposed by such Act, * * * 
and for the assessment and collection, to 
the extent provided in the Revenue Act 
of 1921, of all taxes imposed by prior 
income, war-profits, or excess-profits tax 
acts.’’ 

Section 280 referred to in said section deals 
with assessments made after the passage of 
the 1924 Act (June 2, 1924) and Section 316 
deals with estate taxes and not income taxes. 
There are no other specific provisions in the 
Revenue Act of 1924 which would nullify Sec¬ 
tion 1100(b) thereof, but on the contrary Sec¬ 
tion 278(e) of the Revenue Act of 1924 pro¬ 
vides : 


“This section shall not * * * (2) 

affect any assessment made, or distraint 
or proceeding in court begun, before 
the enactment of this Act/^ (Italics 
supplied.) 

The six-year provision of the 1924 Act is 
contained in the preceding paragraph (278(d)) 
of the section and therefore the 1924 Act does 
not extend the collection period in this case 
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where the assessment was made before June 2, 
1924, the date of passage of the 1924 Act. 

SECTION 1100(b) OF THE REVENUE ACT 
OF 1924 HAS NEVER BEEN REPEALED. 
THEREFORE SECTION 250(d) OF THE 
REVENUE ACT OF 1921 IS STILL THE 
LAW AS TO ASSESSMENTS MADE UNDER 
THE 1921 ACT. 

Appellants contend that Section 278(d) of the 
Revenue Act of 1926 controls, but nowhere docs 
the 1926 Act repeal directly or indirectly Section 
1100(h) of the Revenue Act of 1924, or Sectioyi 
250(d) of the Revenue Act of 1921. 

It is true that the first impression one re¬ 
ceives on reading Section 278(d) of the 1926 
Act is that it applies retroactively and gives the 
Commissioner six years from the date of assess¬ 
ment in which to collect the tax in all cases. 
However, if this interpretation is placed on the 
section, it will be in direct conflict with Section 
250(d) of the 1921 Act {supra) and Section 
1100(b) of the 1924 Act {supra), neither of 
which are repealed. Such an interpretation is 
not permitted by the Courts when another 
equally plausible interpretation will validate both 
provisions. 

The Revenue Act of 1924 was in effect prior 
to the passage of the 1926 Act and it, for the 
first time, provided that the Commissioner 
should have six years from the date of assess¬ 
ment in which to collect the tax. The 1924 Act 
was not retroactive as to assessments made 
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prior to the enactment of said Act. See TJ, S, 
vs. Cabot, 344865 in Equity, Sup. Ct. of D. C. 
See also Section 278(e) of the 1924 Act which 
provides: 

^‘This section shall not * * * affect 

any assessment rnade * * * before the 
enactment of this Act.^^ (Italics sup¬ 
plied.) 

It is therefore apparent that Congress did not 
intend to make the six-year provision contained 
in Section 278(d) of the Act of 1924 retroactive, 
but that it did intend to make it effective as of 
the date of the enactm-ent of said Act. 

With this in mind Congress enacted Section 
278(d) of the Revenue Act of 1926, at the same 
time repealing the 1924 Act, effective on the 
same date. It would not have been proper 
to re-enact the same language into the 1926 
Act that is contained in Section 278(d) of the 
1924 Act because Congress wanted the six-year 
provision for collection to apply to any assess¬ 
ments made after the passage of the 1924 Act. 
Therefore, Congress changed the language in 
Section 278(d) of the 1926 Act so as to apply 
to an assessment made either “before or af¬ 
ter the enactment” of the 1926 Act, hut certainly 
not to apply to assessments made prior to the 
enactment of the 1924 Act. If it had intended 
to do the latter it would have repealed Sec¬ 
tion 1100(b) of the 1924 Act by virtue of which 
Section 250(d) of the 1921 Act is still in ef¬ 
fect. 
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At this point it is proper to consider the com¬ 
prehensive scheme of Internal Revenue legisla¬ 
tion which Congress has followed ever since the 
passage of the 1917 Act. Each Revenue Act, 
although superseded by the succeeding Act, on 
the date of its enactment, as to taxes there¬ 
under and thereafter, has been continued in 
effect and is the law today as to taxes imposed 
under such act. 

Thus Section 1400(a) of the Revenue Act of 
1918 repealed the 1916 and 1917 Acts (because 
the 1918 Act superseded them as to future 
taxes) but Section 1400(b) continued said Acts 
in effect for the assessment and collection of 
taxes accrued thereunder. 

Likewise, Section 1400(a) of the Revenue 
Act of 1921 repealed the taxing parts of the 
1918 Act but Section 1400(b) continued the 
1918 Act in effect for the assessment and col¬ 
lection of all taxes which accrued under said 
Act. 

Again Section 1100(a) of the Revenue Act 
of 1924 repealed the taxing parts of the 1921 
Act but Section 1100(b) continued the 1921 Act 
in effect “for the assessment and collection of 
all taxes imposed by such Act.’^ 

Again Section 1200(a) of the Revenue Act of 
1926 repealed the taxing parts of the 1924 Act 
but Section 1200(b) continued the 1924 Act 
in effect “for the assessment and collection of 
all taxes imposed by such Act.” 

Even the proposed Revenue Act of 1928, as 
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passed by the House of Representatives on De¬ 
cember 15, 1927, and now before the Senate, 
contains in Section 709 thereof a similar pro¬ 
vision with respect to continuing in effect the 
1926 Act ‘^for the assessment and collection 
of all taxes imposed thereby.” 

Thus it will be seen that Congress, in keeping 
each separate Revenue Act alive, could not at 
the same time have intended that any separate 
act should have a retroactive application or ef¬ 
fect and nullify the preceding Act. It is sub¬ 
mitted that appellee’s interpretation of Section 
278(d) of the 1926 Act set out above is the 
correct one and the only one which will give 
effect to all the various provisions of law. 

Appellee’s contentions are further sustained 
bv Section 1260 of the Code of Laws of the 
United States of America in force December 
6, 1926, being Vol. 44, Part 1, L'^nited States 
Statutes at Large, 69th Congress, 1925-1926. 

Said Section 1260 is as follows: 

‘‘1260 —Prior revenue law in force for 
assessment and collection of taxes amd 
for imposition and collection of penalties 
thereunder. The parts of prior Revenue 
Acts heretofore repealed shall (except as 
otherwise provided in this title) remain 
in force for the assessment and collec¬ 
tion of all taxes imposed by such Acts, 
and for the assessment, imposition, and 
collection of all interest, penalties, or 
forfeitures which have accrued or may 
accrue in relation to any such taxes, and 
for the assessment and collection, to the 
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extent provided in such Acts, of all taxes 
imposed by prior income, war-profits, or 
excess-profits tax acts, and for the assess¬ 
ment, imposition, and collection of all in¬ 
terest, penalties, or forfeitures which 
have accrued or may accme in relation to 
any such taxes. (June 2, 1924, c. 234, 
par. 1100(b), 43 Stat. 352.)^^ 

It should be noted that this section is codi¬ 
fied not in the language of any specific act but 
in general language to the effect tJiat all prior 
Revenue Laws are in effect for the collection 
of taxes imposed under said Acts. If they were 
in effect when Congress approved and ratified 
said Code, they are still in effect. The same 
Congress enacted the 1926 Act and it does not 
repeal them. 

The good faith of appellants’ present conten¬ 
tion as to the statute of limitations being ex¬ 
tended by Section 278(d) of the Revenue Act 
of 1926 is seriously impaired by the fact that 
on two occasions; namely, July 17, 1926, and 
December 4, 1926, defendant, Galen L. Tait, 
after the statute of limitations had run, vainly 
sought to obtain waivers from appellee extend¬ 
ing the time in which to collect. 

Finally, if appellee is held to be wrong with 
respect to the application of Section 278(d) of 
the Revenue Act of 1926 {supra), and it is held 
that it does apply to assessments made prior 
to the passage of the 1924 Act, the Court is 
confronted with two directly conflicting provi¬ 
sions of law—Section 250(d) of the 1921 Act 
and Section 278(d) of the 1926 Act—^both in 
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effect. In such a case the doubt must be re¬ 
solved in favor of the taxpayer and against 
the Government. In Gould vs. Gould, 245 U. 
S. 151, Mr. Justice McReynolds, speaking for 
the Court, said: 

“(1) In the interpretation of statutes 
levying taxes it is the established rule 
not to extend their provisions, by implica¬ 
tion, beyond the clear import of the 
language used, or to enlarge their opera¬ 
tions so as to embrace matters not specif¬ 
ically pointed out. In case of doubt they 
are construed most strongly against the 
government, and in favor of the citizen. 
tlnited States vs. Wigglesworth, 2 Story 
369, Fed. Cas. No. 16,690; American Net. 
(& Twine Co. vs. Worthington, 141 U. S. 
468, 474, 12 Sup. Ct. 55, 35 L. ed. 821; 
Bemiger vs. United States, 192 U. S. 38, 
55, 24 Sup. Ct. 189, 48 L. ed. 331.’^ 

Wherefore, it is submitted that the Lower 
Court did not err in holding that the period 
in which to collect any tax for 1920 expired on 
March 15, 1926. 

2. Did the Lower Court Err in Denying Ap¬ 
pellants^ Motion to Dismiss the Bill of Com¬ 
plaint? 

Appellants moved the Lower Court to dismiss 
the bill of complaint on the following grounds 
(R. 6): 

1. That appellee has a plain, adequate and 
complete remedy at law. 

2. That Section 3224 of the Revised Statutes 
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of the United States prohibits the maintaining 
of this suit for injunction. 

3. That the Bill sets forth no facts which, if 
true, would entitle the appellee to the relief 
prayed in a Court of Equity. 

The following provisions of law are to be 
considered: 

“No suit for the purpose of restrain¬ 
ing the assessment or collection of any tax 
shall be maintained in any court (R. S. 
3224, enacted in 1867). 

“The bar of the statute of limitations 
against the United States in respect of 
any internal revenue tax shall not only 
operate to bar the remedy but shall extin¬ 
guish the liability; but no credit or re¬ 
fund in respect of such tax shall be al¬ 
lowed unless the taxpayer has overpaid 
the tax’^ (Section 1106(a) of the Revenue 
Act of 1926, approved Feb. 26, 1926). 

The case before the Court may be summarized 
as follows: 

The tax was assessed in 1921; the period in 
which to collect same expired March 15, 1926; 
R. S. 3224 enacted in 1867 prohibits injunction 
against collection of an internal revenue tax; 
Section 1106(a) effective February 26, 1926, not 
only hars the Government^s remedy but extin¬ 
guishes the taxpayer's liability; the Commis¬ 
sioner through the deputy collector is attempt¬ 
ing to collect the tax by distraint and the Lower 
Court granted an injunction. What are the 
rights of the parties! 
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The Law and Reviedfj Before Enactment 
of the Revenue Act of 1926. 

Prior to February 26, 1926, if the Commis¬ 
sioner sought to collect a tax by distraint, col¬ 
lection of which was barred by the statute of 
limitations, the only remedy which the taxpayer 
had was to pay the tax and then, after filing a 
refund claim, bring suit in an action at law to 
recover the money. Because of R. S. 3224, 
Courts of Equity would not enjoin the collec¬ 
tion unless some exceptional circumstances were 
present from which the taxpayer would suffer 
irreparable injury. His remedy was to pay the 
tax and then, after filing refund claim, sue in 
court for recovery. This procedure was held to 
be a plain, adequate and complete remedy at 
law. 

The meaning and effect of R. S. 3224 and the 
taxpayer’s remedy are all very ably set forth 
in appellants’ brief, but unfortunately all of 
the decisions cited therein reflect the law as it 
was before the passage of the Revenue Act 
of 1926. There is no dispute about this and 
consequently appellants’ brief is not very help¬ 
ful. Are the law and the remedies the same 
since the enactment of the Revenue Act of 
1926? That is the real question. If they are, 
then why did Congress enact Section 1106(a) f 
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History of Section 1106(a) of the Revenue Act 

of 1926. 

On December 7, 1925, the United States Court 
of Claims decided the case of Toxaway Mills vs. 
United States (61 Ct. Cl. 363). In that case 
the Commissioner had collected a tax by dis¬ 
traint after collection was barred by the statute 
of limitations. The taxpayer sued in the Court 
of Claims for recovery of the tax paid. The 
Court found that the collection was illegal, 
having been made after the right to collect was 
barred, but held that the taxpayer could not 
recover because it had not proven that it did 
not owe the tax. 

This decision was stunning to the sensibilities. 
A taxpayer could not enjoin against an illegal 
collection because of R. S. 3224 and now the 
Court had taken away his right to recover after 
the illegal collection was made! If permitted 
to stand, this decision practically nullified the 
statute of limitations as to collections by the 
Conunissioner of Internal Revenue and extended 
to him power not consistent with good govern¬ 
ment. Something had to be done. Of course 
the plaintiff appealed to the Supreme Court 
of the United States but before the matter was 
reached by that Court it was brought to the 
attention of Congress while consideration of 
H. R. 1 (the Revenue Act of 1926) was in 
progress before the Senate. 

H. R. 1 of the 69th Congress, 1st Session, 
as it was reported and passed by the House of 
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Eepresentatives, contained no provision similar 
to Section 1106(a) of the Revenue Act of 1926. 
After the bill was reported to the Senate, the 
following proceedings took place upon an amend¬ 
ment offered from the floor of the Senate bv 
Senator David A. Reed, of Pennsylvania: 

“The Vice President: ‘The Clerk will 
read the amendment.’ ” 

(Amendment 170.) 

“The Chief Clerk: ‘On page 289, after 
line 18, insert:’ 

“Sec. 1106(a). ‘The bar of the statute 
of limitations against the United States 
and against the taxpayer in respect of 
any internal revenue tax shall not only 
operate to bar the remedy but shall extin¬ 
guish the liability.’ 

“Mr. Reed of Pa. (speaking of the 
amendment): ‘Mr. President, just a word 
in explanation of this amendment. The 
necessity for it arises from a peculiar 
case. In a recent decision of the Court of 
Claims it has been held, in substance, 
that after the statute of limitations has 
run against the collection of a tax, the 
collector may nevertheless issue his dis¬ 
traint and then if the taxpayer brings 
suit against the United States to recover 
it back he, being the plaintiff, cannot 
plead the statute of limitations although 
the United States would have been barred 
from the suit for the tax because the 
statute had run. It is a preposterous 
result, it seems to me, and a great hard¬ 
ship to the taxpayer, to allow such a 
condition to continue, and while I feel 
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reasonably confident, with all respect to 
the Court of Claims, that this case will be 
reversed on appeal, I do not think we 
ought to allow even a possibility that it 
will not remain, and we ought to correct 
it now/ ” (See page 3531 of Congres¬ 
sional Record, Vol. 67, Part 4, 69th Con¬ 
gress, 1st Session, February 8-15, 1926.) 

The Congressional Record shows that the 
amendment was adopted without a record vote, 
presumably with unanimity. 

In the conference committee of the Senate and 
House the section was amended to read as 
finally enacted. (See Conference Committee 
Print No. 4, 69th Congress, 1st Session, H. R. 1, 
as agreed to in Conference, page 386 corrected.) 

On page 55 of the Conference Report, 69th 
Congress, 1st Session, House of Representatives, 
Report No. 356, to accompany H. R. 1, there 
appears the following: 

‘‘Amendment No. 170: This amendment 
provides that the bar of the statute of lim¬ 
itations against the United States and 
against the taxpayer shall operate to bar 
the remedy and also extinguish the liabil¬ 
ity. This amendment is deemed advisable 
because of an opinion in a recent decision 
of the Court of Claims {Toxaway Mills vs. 
U. S.), although in a case presenting the 
specific point this opinion very probably 
would not be followed by the Supreme 
Court (see Taft, C. J., in Grahnm vs. du- 
Pont, 262 U. S. 234, 256, 258). The House 
recedes with an amendment making cer¬ 
tain that the provision does not require a 
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refund to a taxpayer for any year (even 
though the statute has run against the 
Government) unless he had in fact over¬ 
paid his tax for that year, nor require 
a taxpayer to pay an additional tax for 
any year (even though the statute has 
run against his claim or suit for refund) 
unless he had in fact underpaid his 
tax for that year. Obviously, this sec¬ 
tion does not apply in the case of fraud 
or in the case of a waiver.” 

Purpose and Meaning of Section 1106(a). 

When Courts are in doubt as to the intent of 
the legislators in trying to arrive at the meaning 
of a law, they often look to the discussions that 
took place while such enactment was being con¬ 
sidered by the legislative body. While it is be¬ 
lieved that the language of Section 1106(a) is 
plain and understandable, yet if any doubt as to 
its meaning does exist, it must be cleared away 
by the foregoing proceedings. 

Senator Reed, of Pennsylvania, in offering the 
amendment stated that the necessity arose from 
a peculiar decision in the Court of Claims {Tox- 
away Mills case, 61 Court of Claims 363). In 
other words, if the Commissioner could dis¬ 
train and collect a tax after the statute of limi¬ 
tations had run, something must be done to rem¬ 
edy the situation. It is thus apparent that such 
was the very purpose of Section 1106(a) as 
originally offered—to prevent the collection of 
a tax after expiration of the period in which 
it might be legally collected. 

This legislative intent is again plainly manifest 
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from the paragraph quoted above from page 55 
of the Conference Report. It is understood 
that Mr. A. W. Gregg, General Counsel of the 
Bureau of Internal Revenue, whose name ap¬ 
pears as counsel on appellants^ brief in the 
Court below, actually drafted that part of the 
report although this does not appear of record 
in the report. Note the gist of the paragraph: 

The amendment is deemed advisable 
because of the recent decision of the Court 
of Claims in the Toxaway Mills case. 
The House recedes with an amendment 
making it certain that the provision does 
not require a refund to a taxpayer un¬ 
less he had in fact overpaid his tax for 
the year. 

Thus the purpose of enacting Section 1106(a) 
of the Revenue Act of 1926 was to prevent a 
recurrence of a situation presented by the Tox¬ 
away Mills decision. The accomplishment of 
this was to be effected by not only barring the 
remedy of the United States (that is, taking 
away the right of collection by distraint or suit 
in court), but also by extinguishing the tax¬ 
payer's liability. In other words, while before 
the enactment of Section 1106(a) the Commis¬ 
sioner was not supposed to usurp his authority 
and collect a tax which was barred, but could 
not be enjoined if he did, so because of R. S. 
3224, now his right to collect either by suit or 
by distraint is taken away (the remedy barred) 
under the circumstances of the instant case, and 
in addition thereto—as an added protection to 
the taxpayer—the liability itself is extinguished. 
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In view of all the foregoing, the plain intent 
of Section 1106(a) can be nothing but this: 

When collection of an internal revenue 
tax is barred by the statute of limita¬ 
tions, the right of the Commissioner to 
collect is taken away and the tax or li¬ 
ability therefor is extinguished—canceled 
—the same as if paid. Not only is there 
no power to collect hut there is nothing 
to collect. 

It is obvious that the intent of Congress was 
not to take away the prohibition of R. S. 3224 
as to maintaining a suit for enjoining the col¬ 
lection of a legitimate tax, for if such had been 
its intention it would have repealed the section. 
But it is equally obvious that Congress did in¬ 
tend to prevent the abuse of the power therein 
given under circumstances such as those in the 
Toxaway Mills case. In other words, there is 
an implied repeal of R. S. 3224 as applied to a 
tax, the collection of which is barred by the 
statute of limitations. What else could Congress 
' have intended? 

If the arguments advanced by the appellants 
are to be accepted, the additional restraint im¬ 
plied in the new language of Section 1106(a) 
adds nothing and detracts nothing from the 
power of the government as it previously ex¬ 
isted. Then why the words: “Shall extinguish 
the liability^’! Can the Court assume that these 
added words mean nothing—that Congress legis¬ 
lated to no purpose? 
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Application of the Law as Prescribed in Sec¬ 
tion 1106(a) to the Facts in Appellee^s Case. 

If the Commissioner is permitted to proceed 
to collect this tax by distraint, appellee’s case 
will be exactly like the Toxaway Mills case, su¬ 
pra. The tax has been assessed and the statute 
of limitations has run against collection. The 
cases are identical as to the real issues. Tox¬ 
away Mills could not enjoin collection because 
K. S. 3224 forbade. It could not recover the tax 
when illegally collected because it owed the tax. 

Congress undertook to remedy the situation. 
If it had intended to provide for the refund of 
the tax illegally collected it would have said 
so. On the contrary it made certain that no 
credit or refund should be made to any tax¬ 
payer unless he had in fact overpaid his tax 
for the year. That provision afforded no relief 
to Toxaway Mills because that Company had not 
overpaid its tax. Yet Congress, as expressed 
by Senator Reed of Pennsylvania, was trying 
to provide relief for just such cases. What it 
did was to take away the Commissioner’s right 
to collect after the running of the statute of 
limitations had barred collection (barred the 
remedy of the United States) and furthermore— 
to make it more certain and secure—it extin¬ 
guished the liability. 

The foregoing is the correct application of 
Section 1106(a) to the facts in appellee’s case. 
The Commissioner and those who act under him, 
have no right to collect either by distraint or in 
Court and the liability of appellee is extinguished 
\jicst the same as if he had paid the tax. d'rt 
short, there is no tax. 
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Will Equity Enjoin in this Case? 

Appellants moved to dismiss the bill and in 
support thereof alleged that appellee has a plain, 
adequate and complete remedy at law; that Sec¬ 
tion 3224 forbids injunction against collection of 
the tax; and that the facts set forth do not 
entitle appellee to the relief prayed in a Court 
of Equity. These contentions will be discussed 
in the order stated. 

(a) Has appellee a plainy adequate and com¬ 
plete remedy at law? 

Appellants argue that appellee should pay the 
tax and then resort to all the manoeuvers re¬ 
quired in procuring refund. In other words, 
appellants would take appellee ^s money illegally 
and then have him file a refund claim and wait 
six months or until the Commissioner rejected 
same and then sue in court for recovery. Ap¬ 
pellee would be denied the use of his money, 
would be put to great expense and vexatious de¬ 
lays in prosecuting the suit and would then be 
confronted with the fact that ‘‘wo refund could 
he made because he had not overpaid his tax** 
(Section 1106[a] of the Revenue Act of 1926). 
Yet appellants call this a plain, adequate and 
complete remedy! 

It is evident that it is a plain, adequate and 
complete means of taking and withholding from 
appellee money which is not legally collectible. 
But has appellee any remedy at all in such pro¬ 
cedure! Before the enactment of Section 1106(a) 
it would seem that that was the remedy in or- 
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dinary cases of taxation, but not in exceptional 
cases (discussed hereafter). 

But Section 1106(a) bars the remedy of the 
United States when the statute of limitations 
has run. What is meant by the remedy? Surely 
nothing but the means of collection which the 
Commissioner ordinarily resorts to. Section 
1106(a) also extinguishes the liability when the 
statute of limitations has run. What does this 
mean? In 25 C. J, 229-30 the word ‘‘extin¬ 
guish^’ is defined as “to render legally non¬ 
existent; to nullify; to avoid as by payment,” 
etc. Other authorities give the same definitions. 
Therefore, the liability no longer exists. 

Thus the Commissioner is expressly forbid¬ 
den to collect and at the same time the tax 
liability is extinguished so that nothing re¬ 
mains to be collected. Yet the appellants argue 
that they should not be enjoined from com¬ 
mitting this illegal act and that appellee should 
suffer his property to be taken when he owed 
nothing. Finally they would have this Court 
believe that appellee has a plain, adequate and 
complete remedy at law in prosecuting a refund 
claim when the very same sentence in Section 
1106(a) which forbids them to collect and ex¬ 
tinguishes the liability also forbids refund of 
the amount! Surely appellants are beside 
themselves for they are invoking R. S. 3224 to 
prevent an illegal collection in the face of the 
express provision of Section 1106(a) that no 
refund of the amount collected can be made! 
Surely the Court will not be misled in this 
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when by the very intentment and meaning of 
Section 1106(a) appellee has no remedy at all 
except in a Court of Equity. It is high time 
that the Courts should in very decisive lan¬ 
guage inform appellants that they must ob¬ 
serve the law which is entrusted to them to be 
administered. 

(b) Does Section 3224 R, S. Forbid Injunc¬ 
tion in the Instant Case? 

Appellants^ entire showing and argument 
may be summed up in a single statement, that 
R. S. 3224 prohibits injunction to restrain the 
collection of an internal revenue tax. Ap¬ 
pellee’s reply to this is: 

First, that the prohibition in R. S. 3224 is 
not absolute, for the Courts have long recog¬ 
nized exceptional cases and appellee’s is an 
exceptional case. 

Second, that equity will always enjoin an 
administrative officer when he attempts to ex¬ 
ceed his authority and usurp powers expressly 
forbidden and powers not granted to him; and 
that appellants are exceeding their authority 
in this case. 

Third, that R. S. 3224 applies only to an 
internal revenue tax and when the tax is ex¬ 
tinguished or does not exist, R. S. 3224 has 
no application whatever. 

These propositions will be discussed in their 
order. 
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First, K. S. 3224 is not applicable in ex¬ 
ceptional cases. The Courts have long recog¬ 
nized that while the provision was enacted in 
order to prevent interference with the collec¬ 
tion machinery of the Government, there are 
many exceptional cases which could not come 
under the rule without causing great injustice 
and thus defeat the very purpose of govern¬ 
ment. In such cases Equity Courts have taken 
jurisdiction and granted relief. 

In Owensboro Ditcher S Grader Company 
vs, Lucas, 18 Fed. (2nd) 798, the Collector 
was attempting to collect by distraint against 
the transferee of a dissolved corporation the 
tax liability of such corporation. Although 
there was no dispute about there being a tax 
and no dispute that plaintiff was liable if pur¬ 
sued in the proper way, the Court granted an 
injunction against the Collector who was claim¬ 
ing his right to distrain under R. S. 3224. The 
Court said: 

“The mere fact that the defendant 
claims his authority in this case under 
a taxing statute is not a sufficient basis 
for applying Section 3224,’^ 

thus recognizing that R. S. 3224 is not abso¬ 
lute. 

In Higgins Manufacturing Company vs. 
Page, decided by the United States District 
Court for the District of Rhode Island, on 
July 18, 1927, Equity No. 270, the Commis¬ 
sioner of Internal Revenue was proposing to 
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assess and collect a tax on “Higgins Nut 
Product,” a margarine product similar to 
“Nut-Z-All,” which had already been held to 
be not subject to the tax by the same District 
Court. Tn granting the injunction the Court 
said: 


“It is true, of course, that except un¬ 
der extraordinary circumstances a court 
cannot interfere with the assessment and 
collection of a tax. * * * But in this 
case, where there is no adequate remedy 
at law, the court should have power to 
grant relief; otherwise, the citizen will 
be more at the mercy of the departments 
of the National Government than is con¬ 
sistent with life in a free country.” 

The defendant of course contended that to 
pay the tax and sue for refund was an ade¬ 
quate and complete remedy at law, but the 
Court thought that since it had already been 
held that the product was not subject to the 
tax, the remedy proposed by defendant was 
not adequate and complete. 

So in appellee’s case, when collection of the 
tax is barred, the circumstances are excep¬ 
tional and there is no adeqaute and complete 
remedy at law. 

In Baltimore Butterine Company vs. Mellon, 
decided by Justice Bailey of the Supreme 
Court of the District of Columbia, on July 29, 
1927, Equity No. 47120, the facts were similar 
to those in the Higgins case (supra). It should 
not escape notice that after the Khode Island 
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Court had twice held the subject of the tax to 
be nontaxable, the taxing authorities (appel¬ 
lants) again sought to force a tax upon the 
product. The Court in granting the injunc¬ 
tion, followed the Higgins case and said: 

“There would be no end to litigation 
if the defendant should persist in levy¬ 
ing a tax after the Courts have held the 
tax invalid, and the injury to the plain¬ 
tiff would he irreparable and the amount 
inascertainahle.^^ (Und ^ ^ se oring sup¬ 
plied.) 

Of course defendants took refuge behind R. 
S. 3224, but here again the Court recognized that 
that section does not apply in exceptional cases 
and held that when the tax has already been 
held to be uncollectible and this fact was known 
to defendants, the injury would he irreparable 
and the amount thereof inascertaindble. 

Is it not likewise true that, when in the in¬ 
stant case the collection of the tax is barred 
and Section 1106(a) provides that no liability 
exists, to compel appellee to pay and then sue 
for refund would result in irreparable injury, 
the amount of which would be inascertainable? 
What is the difference in the remedy when 
Congress says the tax does not exist (as is in 
the case at bar) and the Courts say it does 
not exist? 

In Regal Drug Company vs. Wardell, 260 
U. S. 386; 43 Sup. Ct. 152, the Supreme Court 
granted an injunction after both the District 
and Circuit Courts had denied it because of 
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the provisions of R. S. 3224. In that case the 
Commissioner was attempting to collect penal¬ 
ties alleged to be due in the guise of taxes. 
The lower courts seemed to think that R. S. 
3224 was applicable when the Commissioner 
claimed to be collecting a tax and refused to 
interfere but the Supreme Court distinguished 
between a tax and a penalty, just as it had done 
in Lipke vs. Lederer, 259 U. S. 557; 42 Sup. 
Ct. 549, and in its decision took pains to em¬ 
phasize the fact that R. S. 3224 was unconstitu¬ 
tional if it had the meaning ascribed to it hy 
defendants; that is, if it permitted the Com¬ 
missioner to punish taxpayers for alleged crim¬ 
inal offenses by assessing and collecting fines 
in the guise of taxes. 

Thus again the Court recognized that R. S. 
3224 does not apply in exceptional cases. It 
distinguished between a tax and a penalty 
which had some semblance of a tax. Then why 
not in the case at har distinguish between a 
tax and no tax at all? Under Section 1106(a) 
appellee’s tax is extinguished—^wiped out, non¬ 
existent—paid. It would be far more excep¬ 
tional to permit the Commissioner to collect a 
tax which has already been extinguished, than 
to permit him to collect a penalty which ran 
with the tax. In fact, nothing could he more 
exceptional than to refuse injunction against 
collection of that which has already been paid 
or for which the liability has been otherwise 
extinguished. 

In Frayser vs. Russel (1878), 3 Hughes 227; 
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9 Fed. Cas. No. 5067, a tax had been assessed 
and paid on tobacco. After its sale by the 
manufacturer the Collector attempted to collect 
an additional tax of 4 cents per pound. Suit 
was brought to enjoin collection and the col¬ 
lector raised R. S. 3224 as a defense. In graft¬ 
ing the relief sought by taxpayer the Court 
said: 


“The Collector’s demand upon him 
afterwards for 4 cents a pound, which he 
called an additional tax, was a demand 
for what this court has solemnly and 
finally in another case adjudicated not to 
be a tax. See Salmon vs, Burgess (Case 
No. 12,262); affirmed in 97 U. S. 381. 
Besides, the course for the collector to 
pursue, even if this latter four cents had 
been a proper demand as a tax, was 
marked out to him by Section 3371 of 
the Revised Statutes of the United States. 
The collector did not take the course 
directed by law in a case where ‘the 
proper stamp’ had not been use^ and the 
proper tax had been ‘omitted to be paid.’ 
His threatened levy was for what was 
not a tax; and it was threatened to be 
made in a manner which set at naught 
the provisions of Section 3371. It was 
a clear case for the restraining power of 
the Court; and it was not a case falling 
either within the letter, or spirit, or in¬ 
tention of Section 3224.” ( U i^p radoring 
supplied.) 


Here the Court said the Collector was at¬ 
tempting to collect something that was not a 
tax and R. S. 3224 was not applicable. Section 
3224 was enacted in 1867 and this decision 
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was rendered in 1878, at a time no doubt when 
the courts were in a splendid position to know 
just what Congress intended and for this rea¬ 
son it is believed the case must have great 
weight in reaching a decision on the case at 
bar. In the one case the Collector was at¬ 
tempting to collect ^Uvhat was not a tax^^ and 
in the other appellants are attempting to col¬ 
lect *^what is no longer a tax/^ 

In Bailey vs. George, 259 U. S. 16, the Su¬ 
preme Court of the United States reversed the 
injunction decree of the lower court on the 
ground that a mere allegation that a taxing 
statute is unconstitutional does not take the 
case out of Section 3224 R. S. Appellants em¬ 
phasize this decision strongly in their brief. 
But there is no reason to believe that the Su¬ 
preme Court would have reversed the lower 
court if at the time the lower court granted 
the injunction the child labor law had already 
been held to be unconstitutional. There would 
then have been no tax at all just as in the case 
at bar. 

Thus the Courts recognize exceptional cir¬ 
cumstances which take the case out of R. S. 
3224. In this connection see also: 

Hill vs. Wallace, 42 Sup. Ct. 453; 259 
U. S. 44. 

Jasper vs. Hellmich, 4 Fed (2nd) 852. 

AcUin vs. People Sav. Assn. 293 Fed. 
392. 

In Cooley on Taxation, page 773, it is said 
that a case would be exceptional if under the 
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law no remedy could he had to recover hack the 
money paid. Thus appellee’s case is exceptional 
because, under Section 1106(a) of the Kevenue 
Act of 1926, he cannot recover back the money 
when once paid—the section providing that “no 
refund shall be made unless the taxpayer has 
overpaid the tax.” 

Perhaps the leading case on which the ap¬ 
pellants rely is that of Graham vs. du Pont, 
262, U. S. 234; 45 Sup. Ct. 567, which was 
decided May 21, 1923. In that case the de¬ 
fendant alleged in his bill that if he paid the 
tax in question he had no remedy at law to 
recover it back because Section 252 of the 
Kevenue Act of 1921 prohibited recovery. 
The Supreme Court, in dissolving the injunc¬ 
tion and dismissing the bill, held that the Act 
of March 4, 1923, then in effect, had restored 
defendant’s right to recover the tax when paid. 
There is also an implication in the decision 
that defendant, having entered into an agree¬ 
ment with the Commissioner of Internal Kevenue 
to defer action on his abatement claim, pend¬ 
ing the outcome of another case, could not there¬ 
after set up the plea that he had lost his right 
to recover back the tax if paid, due to the ex¬ 
piration of the period of limitation. 

There appears to be nothing new in the 
Graham vs. du Pont case {supra). It only re¬ 
asserts the law as it existed at that time. Sec¬ 
tion 1106(a) of the Revenue Act of 1926 had 
not yet been enacted and there was nothing 
to make it an exceptional case, yet the Court 
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clearly indicates that, hut for the Act of March 
4, 1923, its decision might have been differ¬ 
ent. 

Enough has been said to prove that the 
prohibition in R. S. 3224 is not absolute and 
that Equity will enjoin the collection of an in¬ 
ternal revenue tax in exceptional cases. It has 
also been shown that appellee’s case is ex¬ 
tremely exceptional in that the Commissioner 
not only is prohibited by law (Section 1106[a]) 
from making the collection, but that the liability 
of appellee has been entirely satisfied by opera¬ 
tion of law and that no tax exists. Therefore, 
appellants are not engaged in the collection 
of a tax and equitable relief should be had. 

Second. Courts of Equity will enjoin an ad¬ 
ministrative officer from doing or attempting to 
do what the law forbids him to do or when he 
is exceeding his authority and usurping power 
beyond that accorded to him. 

In Polk vs. Page, 276 Fed. 128, the collec¬ 
tor attempted to distrain for the collection of 
an estate tax before expiration of the 180 days 
after the tax became due. There was no ques¬ 
tion as to the validity of the tax but the col¬ 
lector was proceeding contrary to the law. The 
collector relied upon R. S. 3224, but the Court 
granted the injunction because the collector was 
violating the plain provision of the law to the 
detriment of plaintiff. 

In Darlington vs. Lane, 46 App. D. C. 465, 
Mr. Justice Van Orsdel, speaking for the Court 


35 


of Appeals, D. C., and reversing the decree of 
the Supreme Court dismissing a bill in equity 
to enjoin the Secretary of the Interior, said: 

“The threatened action of the Secretary 
is ultra vires. Discretional power cannot 
be invoked since there is no fact or ques¬ 
tion within his jurisdiction to be in¬ 
vestigated or determined. In such cases 
it has been held repeatedly by the Courts 
that injunction is the appropriate remedy. 
If an officer of the government is ivithout 
lawful power or jurisdiction to do the 
thing complained of, he may he enjoined 
with the same propriety as by mandamus 
he can he compelled to perform the duty 
imposed upon him hy law.^^ (Italics sup¬ 
plied.) 

While this case was reversed on another 
ground by the United States Supreme Court, 
there was no dissent from the rule expressed 
in the court below as to the condition under 
which an injunction would issue to restrain 
the act of an administrative officer acting beyond 
the power given him by the statute or without 
power. 

In the recent case of Work vs. State of Louis¬ 
iana, 269 U. S. 250, 70 Law ed. page 259, the 
Court affirmed the Court of Appeals, D. C., 
which had affirmed a decree of the Supreme 
Court enjoining the Secretary upon the petition 
of the State of Louisiana in a matter involving 
the swamp lands of the state. The question of 
jurisdiction was raised at the outset and upon 
that point the Court speaking through Mr. 
Justice Sanford said: 
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“It is clear that if this order exceeds 
the authority conferred upon the Secre¬ 
tary by law and is an illegal act done 
under color of his office, he may be en¬ 
joined from carrying it into effect’^ 
(Noble vs. Union River Logging R. R. 
Co., 147 U. S. 165; Garfield vs. U. S., 211 
U. S. 249; Lane vs. Watts, 234 U. S. 525; 
Payne vs. Central Pacific Ry., 255 U. S. 
228; Santa Fe vs. Fall, 259 U. S. 197; 
Colorado vs. Toll, 268 U. S. 228). 

One of the most illuminating cases and one 
directly in point is found in Law Keports An¬ 
notated (New Series), Vol. 15, page 331. It was 
a suit brought by the State of North Dakota 
ex rel.y E. F. Ladd vs. Dist. Court of Cass 
County and others. Mr. Ladd was Food Com¬ 
missioner in the State of North Dakota. In 
October, 1907, certain millers in that state ap¬ 
plied for an injunction against the Food Com¬ 
missioner to prevent certain action on his part 
which he claimed was being taken pursuant to 
law and under the authority of his office. The 
injunction was granted and the Commissioner 
appealed to the Supreme Court of North 
Dakota. The relator relied upon paragraph 4, 
Section 6631, Revised Codes of North Dakota, 
1905, as a prohibition upon the Courts to enter¬ 
tain suits for injunction. The applicable statute 
as it is quoted by the Court in its opinion is 
as follows: 

“An injunction cannot be granted to 
prevent an execution of a public statute 
by officers of law for public benefit.’’ 
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Upon this matter being urged by the relator as 
a reason why an injunction should not be granted, 
the Court said: 

‘‘We do not so construe this provision 
of the Code. Rather we construe it to 
mean that, when a suit is tried wherein 
it is sought to enjoin an officer from 
executing a statute, he shall not be en¬ 
joined when found to be regularly and 
lawfully executing the statute for the 
public benefit. If acting in excess of or 
without authority he is not executing a 
public statute. There must be some 
method to protect people and property 
against the unlawful execution of statutes 
by public officials; and we think the pro¬ 
vision referred to was not intended to 
preclude an inquiry on the part of courts 
in a suit to enjoin as to the legality of 
official acts.’’ 

In the authorities relied on bv the Court, 
attention was directed to numerous decisions in 
the State of California in which reliance was 
had upon sections of the Code forbidding in¬ 
junction against administrative officers. There 
the same rule was applied, that whenever an 
officer acted beyond the statute or ultra vires 
he can be enjoined. Among the cases cited were 
Payne vs. English^ 79 California 540, 21 Pac. 
952; Nelson vs. State Board of Health, 108 Ky. 
769; Pratt Food Co. vs. Bird, 148 Mich. 631. 
One of the cases chiefly relied on by the Supreme 
Court of North Dakota was the familiar case 
of the American School of Magnetic Healing 
vs. McAnnulty, 187 IT. S. 94. In that case a 
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Federal Court refused an injunction against 
the Postmaster-General to prevent his applying 
a fraud order to interfere with - the business 
and mail of the petitioner but the Supreme 
Court of the United States reversed the Court 
below. In citing and applying this case the 
Supreme Court of North Dakota said: 

“The court held that the fact that the 
Post Office is a part of the Administrative 
Department does not necessarily and al¬ 
ways oust the courts of jurisdiction to 
grant relief to the party aggrieved by any 
action by the Postmaster or the subordi¬ 
nate officers of that department which 

is unauthorized bv the statute under which 

%/ 

he assumes to act and that (quoting the 
Supreme Court) ‘the acts of all its officers 
must be justified by some law’; and in 
case the officer violates the law to the 
injur>^ of an individual the courts gener¬ 
ally have jurisdiction to grant relief.” 

In Garfield vs. United States, ex rel Goldshy, 
211 U. S. 248, Justice Day, speaking for the 
Court upon the question of jurisdiction of courts 
of equity to control by mandamus or injunction 
the act of administrative officers, says: 

“It is insisted that mandamus is not 
the proper remedy in cases such as the 
one now under consideration. But we are 
of opinion that mandamus may issue if 
the Secretary of the Interior is acting 
wholly without authority of law. Since 
Marhury vs. Madison, 1 Cranch 137; it 
has been held that there is a* distinction 
between those acts which require the ex¬ 
ercise of discretion or judgment and those 
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which are purely ministerial or are UU' 
dertahen entirely without authority, which 
may become the subject of review in the 
courts. The subject was under consider¬ 
ation in Nohle vs. Union River Logging 
R. R. Co., 147 IT. S. 165, and Mr. Justice? 
Brown delivering the opinion of the court 
cites many previous cases of this court 
and speaking for the court says: 

‘‘ ‘We have no doubt the principle of 
these decisions applies to a case wherein 
it is contended that the act of the head 
of a department, under any view that 
could be taken on the facts that were laid 
before it was ultra vires and beyond the 
scope of his authority. If he has no power 
at all to do the act complained of, he is 
as much subject to an injunction as he 
would be to a mandamus if he refused to 
do an act which the law plainly required 
him to do.’ ” (Italics supplied.) 

And in the case just cited, Mr. Justice Brown 
quoted from Board of Liquidation vs. McComh, 
92 IT. S. 531, as follows: 

“But it has been well settled that when 
a plain official duty requiring no exercise 
of discretion is to be performed and per¬ 
formance is refused, any person who will 
sustain personal injury by such refusal 
may have a mandamus to compel its per¬ 
formance, and when such duty is threat¬ 
ened to be violated by some positive offi¬ 
cial act, any person who will sustain per¬ 
sonal injury thereby, for which adequate 
compensation cannot be had at law, may 
have an injunction to prevent it. In 
such cases the writs of mandamus and 
injunction are somewhat correlative to 
each other.” 
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Thus the rule is well settled that equity will 
enjoin administrative officers from proceeding 
contrary to law and in violation of law and 
detrimental to individual rights. Section 1106 
(a) provides that the bar of the statute of limi¬ 
tations against the United States shall “operate 
to bar the remedy/^ Thus distraint against 
appellee, the remedy which appellants seek to 
carry out, is expressly prohibited by laiv. There¬ 
fore injunction is proper. 

Third. The prohibition in K. S. 3224 applies 
only to an internal-revenue tax legally assess¬ 
able and collectible and does not apply when the 
tax has been paid or extinguished by operation 
of law. 

Prior to the enactment of Section 1106(a) of 
the Revenue Act of 1926, the collection of a 
tax might have been barred by statute but the 
tax still existed—the debt remained. The tax¬ 
payer had the right to plead in court the statute 
of limitations as a defense but that in no manner 
extinguished the liability. Under that pro¬ 
cedure the Commissioner could collect by dis¬ 
traint even though collection was barred by 
statute because the tax {debt) still existed, 
and R. S. 3224 prohibited injunctive proceed¬ 
ings. 

It should be noted that the Commissioner’s 
right to collect by distraint existed only be¬ 
cause the tax or debt existed but when the 
tax did not exist (only in the mind of the 
Commissioner) as in the case of penalties, (see 
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Lipke vs, Lederer and Regal Drug Co, vs, 
Wardell, supra), and erroneous sums pursued 
by the Collector (see Frayser vs, Russel, su¬ 
pra), the prohibition against distraint in R. S. 
3224 did not apply. It is manifest that if the 
tax or debt should cease to exist then there 
would be nothing to collect and R. S. 3224 would 
not apply. It matters not how the tax ceased 
to exist, whether by payment or by operation 
of law, after it has ceased to exist there is 
nothing to collect and any attempt to collect 
then would ^^not he collecting a tax^^ hut an act 
ultra vires. 

Section 1106(a) extinguishes the liability. 
The language is so plain that it needs no inter¬ 
pretation. Congress intended just what it said 
and for the very purpose of preventing what the 
appellants are now trying to do. Congress ex¬ 
tinguished the liability so that there would he 
nothing to collect and, there being nothing to 
collect, R, S, 3224 is not applicable. 

Fur the on this proposition would 

seem academic and possibly a reflection on the 
Court’s intelligence. It only remains to call at¬ 
tention to the fact that Congress, not only made 
the tax against appellee uncollectible by both 
forbidding the appellants to collect and by ex¬ 
tinguishing the liability so that there is nothing 
to collect (Sec. 1106[a]), but even took away 
appellee’s right to recover if payment is made, 
so that the only possible remedy open to appel¬ 
lee is by injunction through a Court of Equity. 
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(c) Has Appellee Alleged Facts Which En¬ 
title Him to Relief in a Court of Equity? 

From what has been said above, this question 
must be answered in the affirmative. 

Appellee alleged that the period in which to 
collect the tax expired by law on March 15, 
1926. This was admitted by appellants. 

Appellee alleged that although solicited by 
appellants to do so, he has not in any way ex¬ 
tended or consented to extend the period in 
which to collect. This is admitted by appellants. 

Appellee alleged that the amount which the 
appellants seek to collect is excessive and er¬ 
roneous because appellants have not made 
proper allowance for interest as provided by law 
on the credits for 1917, 1919, and 1922, which 
are set off against the amount which is claimed 
due for 1920. This is also admitted. 

Appellee alleged that appellants cannot now 
legally collect the tax because Section 1106(a) 
of the Revenue Act of 1926 has barred the 
remedy and has extinguished the liability so 
that there is nothing to collect and that the 
prohibition contained in R. S. 3224 is not ap¬ 
plicable to this proceeding; furthermore that 
appellee has no other remedy than in a Court 
of Equity because Section 1106(a) prohibits 
refund of the tax if it is paid; and that ap¬ 
pellee will suffer irreparable injury if appel¬ 
lants are permitted to proceed. 

Surely appellee has alleged facts sufficient 
to entitle him to equitable relief. 
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3. Did the Lower Court Err in Denying the 
Motion to Quash the Service of Subpoena and 
Rule \to Show Cause as to Appellant Galen L. 
Tail? 

Service of subpoena and the rule to show 
cause was had on appellant Galen L. Tait, Col¬ 
lector of Internal Revenue for Maryland and 
the District of Columbia, by serving same on 
H. K. Powell, Deputy Collector in charge of 
said Tait’s office in the District of Columbia. 
Appellants allege that for this reason such 
service should be quashed. The motion was 
not argued or briefed below, but the Court 
overruled the motion. 

It is believed that the action of the lower 
court was proper because service on the deputy 
collector was good and, even if it was not, the 
fact is not material to the validity of the in¬ 
junction. 

(a) Was the service on the Deputy Collector 
Good? 

Galen L. Tait is Collector for Maryland and 
the District of Columbia. He maintains an 
office in the District of Columbia in charge of 
a deputy collector who transacts all business 
for the Collector. The distraint warrant on 
appellee was issued from his office and, if he has 
no authority to represent Collector Tait, then 
said distraint warrant must be held to be void. 
If said distraint warrant is void, no attempt 
to collect has been made and the six-year period 
from December, 1921, claimed by appellants in 
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which to collect, has expired and the Court 
should so find. 

Galen L. Tait is sued in his official capacity 
and not in person (see Paragraph 2 of bill, 
page 1 of Record). The prayer of the bill is 
for a restraining order against each of the ap¬ 
pellants, their agents, deputies, assistants, 
servants and representatives. Surely the service 
was proper. 

(b) Even if the Service on Galen L. Tait was 
not Good, the Injunction is Good, 

The Commissioner of Internal Revenue has 
authority over the collector ’s' offices and in the 
instant case Collector Tait received his instruc¬ 
tions from the Commissioner’s office when the 
Commissioner’s action on appellee’s abatement 
claim was communicated to him and when the 
certificate of overassessment (R. 2, Par. No. 8) 
was issued through his office. Thus Collector 
Tait was acting directly under the orders of 
Commissioner Blair and even if there was no 
service upon him at all or if he was not made 
a defendant in the bill of complaint, the injunc¬ 
tion would still be good. Surely anyone acting 
under appellant Blair must be restrained when 
Mr. Blair is, for this is the rule in all cases of 
restraint on public officials. 

Comments on Appellants' Argument. 

On page 16 of their brief appellants claim 
that Congress made Section 278(d) of the Reve- 
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nue Act of 1926 retroactive by the parentheti¬ 
cal clause. This question has been disposed of 
in the foregoing argument. 

On page 18 of their brief, appellants claim 
that Section 283(f) of the Kevenue Act of 1926 
applies to the instant case and assert that the 
appeal of appellee to the Board of Tax Appeals 
was pending at the time of the passage of the 
Kevenue Act of 1926. Obviously, if the appeal 
to the Board of Tax Appeals was pending at 
the time the 1926 Act was passed, then there 
might be some merit in appellants’ contention. 
But was the appeal pending? 

Under the Revenue Act of 1924, taxpayers 
had no appeal from the decisions of the 
United States Board of Tax Appeals. Ap¬ 
pellee’s appeal to the Board was taken in 1925 
and argued and submitted to the Board in 
January, 1926. It is true that the Board did 
not render its decision until November 30, 1926, 
and did not render its final order of rede¬ 
termination until March 9, 1927. But was the 
appeal pending before the Board on February 
26, 1926, the date of passage of the Revenue 
Act of 1926? The authority that it was not 
is found in the decision of the United States 
Circuit Court for the 7th Circuit in Chicago 
Railway Equipment Company vs. Blair, No. 
43185, July 2, 1927. 

In that case the taxpayer appealed to the 
Court from a decision of the Board of Tax Ap¬ 
peals. The Conunissioner of Internal Revenue 
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(one of appellants) denied the right of appeal 
and jurisdiction of the Court on the ground 
that the appeal to the Board arose under the 
Kevenue Act of 1924 which did not provide for 
appeals to the Courts by taxpayers. The Court, 
however, held that it had jurisdiction because, 
while the appeal was taken under the provisions 
of the 1924 Act, it had not been submitted to 
the Board at the time of the passage of the 
Eevenue Act of 1926 and therefore it was pend¬ 
ing at such time and the 1926 Act gave the 
Court jurisdiction. The reasonable inference 
from the Court’s language is that if the case 
had been submitted before the passage of the 
1926 Act, there would have been no jurisdiction. 
The Commissioner acquiesced in this holding 
of the Court and did not file petition for cer¬ 
tiorari with the Supreme Court. 

Thus the date of siibmission determines 
whether or not an appeal was pending before 
the Board of Tax Appeals on February 26, 
1926, the date of passage of the Revenue Act 
of 1926. In appellee’s case the submission was 
made in January, 1926, and the case was not 
pending. Therefore, appellee had no appeal to 
the Court from the Board’s decision; the stat¬ 
ute of limitations on collection by appellants 
was not suspended; and Section 283(f) of the 
Revenue Act of 1926 does not apply. 

On page 20 of their brief (last paragraph) 
appellants state that counsel for appellee con¬ 
tended below that the provisions of the Revenue 
Acts of 1924 and 1926 limiting the time for 
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collection of taxes are in direct conflict with 
Section 250(d) of the Eevenue Act of 1921, which 
is still in effect. Appellants^ statement is in¬ 
correct, Counsel for appellee claims there is 
no conflict; that Sections 278(d) of the Kevenue 
Act of 1924 and of 1926, giving six years from 
the date of assessment in which to collect a tax, 
are not retroactive beyond the date of enact¬ 
ment of the 1924 Act, and that to hold other¬ 
wise would be to cause a conflict because Sec¬ 
tion 250(d) of the 1921 Act was continued in 
effect by Section 1100(b) of the Kevenue Act of 
1924, which section has never been repealed. 
In other words, appellee’s counsel has en¬ 
deavored to ascertain what Congress intended 
and in doing so has applied the rules of con¬ 
struction laid down by the Courts, while ap¬ 
pellants seek to distort the laws of Congress 
into their own desires. 

The culminating weakness of appellants’ argu¬ 
ment and their utter disregard for the law is 
shown on page 22 of their brief. There in the 
last paragraph they sfate that counsel for ap¬ 
pellee completely ignores the phrase ‘‘except as 
otherwise specifically provided in this Act.” 
They further state: “That Congress had ‘other¬ 
wise specifically provided’ requires only a glance 
at subdivision (d) of Section 278 of the Revenue 
Act of 1924.” 

This paragraph at the bottom of page 22 of 
the brief is typical of the manner in which ap¬ 
pellants have approached the question. If ap¬ 
pellants would just “glance” at subdivision (e) 
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(2) of the same section (278) they would see 
that Section 278 does not “affect any assessment 
made ♦ * * before the enactment of this (1924) 
Act.’’ NoWf ivhere do appellants get the notion 
that they can pick out one subdivision of a 
section and apply it and ignore another subdi¬ 
vision? 

The last mentioned paragraph of appellants’ 
brief indicates the extent to which they go in 
construing the law to suit their whims. In view 
of this, the balance of their brief need not be 
commented upon because the propositions of 
law are set out in the argument above. 

Conclusion. 

In view of the foregoing, it is respectfully 
submitted that the api)eal be dismissed and that 
the action of the Supreme Court of the District 
of Columbia be approved. 

JERRY A. MATHEWS, 
JOSEPHUS C. TRIMBLE, 
GEO. E. H. GOODNER, 

Counsel for Appellee. 
















